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HpaBCTBeHHO-npaBOBbie 0C06eHHOCTH 3aK”~roneHHH opaKa
CpeflH KpeCTbHH B flOpeBO"Nro"HOHHOH POCCHH*

KA. cunkun

A"TancKHH rocygapcTBeHHbin yHHBepcHTeT (EapHayn, Poccua)

Moral Legal Traits of Marriage among Peasants
in Pre Revolutionary Russia

K.A. Sinkin

Altai State University (Barnaul, Russia)

PaccMarpuBaeTca cymHocTh KpecThaHcKoro 6paKa
KaK no”Horo 06”eHna Me*gy MyY"HHOH u *h”~hhoh
(BKmraromero b ce6a TakHe fleMeHThl, KaKecrecTBeH-
HHH, HpaBCTBeHHMH, ~KOHOWVHHeCKHH, MpugHHecKHH
u pe"HrHO3HMH), rge o6beguHaromHM Hana®OM aB”aeT-
ca He pogcTBO, a 06”hh Tpyg.

PacKpMBaroTcayc OBua BeryneHHa b 6paK: BO3pacT

BcTynaro™Hx b 6paK, u comacue b $opMe Henpo-
THB"eHHa. PaccMarpuBaMTca npaBOBbie nocegcTBua
Heco6"MgeHHa Ha3BaHHbix yc"OBHH. “aHa xapaKrepu-
CTHKa oTKa3y ot Bcryn®eHua b 6paK KaK ropuguHecKO-
My $aKTy, a TaK”e npaBOBbiM noc*egcTBuaM TaKoro
0TKa3a. npuBogaTca HpaBcTBeHHO-ropugHHecKue oco-
6eHHocTH 3aK”MneHHa 6paKa nocpegcTBoM noxu”~eHna
HeBecTM, coxpaHHBmeroca b OTgebHbix MecTHocTax
b KanecTBe ocKoraa npe”Hux nopagKoB. OnpegenaeTca
3HaneHHe caH *uu 6paKa co cropoHbi pogHTe eft, "pK -
bh u 06”ecTBa.

PaccMarpuBaKrrca OTHHbie u HMymecTBeHHbie npaBa
u 06a3aHHocTH cynpyroB, ge”a 0 KOTOpbix 60”bmeft na-
CTbM K cBoeMy paccMoTpeHHM npHHHMaWT BO"OCTHbie
cygbi, bto BpeMa KaKo6"ne cygbi o6hhho yK"OHaKrrca
ot hx pa36opa. H3"o*eHue gaHHbix BonpocoB conpoBo-
~gaeTca npuMepaMu u ccbimaMH Ha KOHKpeTHbie peme-
HHa bo”octhmx cygoB, 060cHOBbiBaeTca co*HaflbHaa *$-
"eKTHBHocTh TaKHx pemeHHH.

Knwueeue cnoea: KpecTbaHcKaa 06muHa, KpecThaHcKaa

ceMba, TpagmHOHHaa npaBoBaa Kyjn>rypa, co6opHocTb,

bojiocthoh cyg.

DOl 10.14258/izvasu(2017)6-03

B gopeBOfIMMHOHHOH OTTeparype aB”a’ca pacnpo-
crpaHeHHbiIM «apTebHbiH» B3raag Ha KpecrbaHcKyro ce-
MbM, coraacHO KOTopoMy 06'begHHaromHM Hana™OM ce-

The article considers the essence of a peasants
marriage as complete communication (including such
elements as natural, moral, economic, legal and religious)
between a man and awoman, where the unifying principle
is not kinship, but common labor.

The author discloses such conditions of marriage
as the age of persons entering into marriage and agreement
conducted through nonresistance. Legal consequences
of non-observance of the indicated conditions are
considered. A characteristic is given of the refusal to marry
as a legal fact, as well as the legal consequences of such
a refusal. Moral and legal peculiarities of the decision
of marriage are considered. Special attention is given to
the abduction of the bride, which was preserved in separate
localities as a signs of former orders. The importance
ofthe approval of marriage from parents, the church and
society is determined.

The personal and property rights and the duties
of spouses are considered. The cases of these rights and
duties for the most part are taken up by the township
courts, while the state courts usually avoid their
consideration. The presentation of these issues is
accompanied by examples and references to specific
decisions of township courts. The social effectiveness

of such decisions is justified.
Key words: peasant community, peasant family, traditional
legal culture, conciliarism, township court.

MenHbix OTHomeHun y pyccKux KpecThaH BbicTyna o
BOBce He pogcTBO, a 06mnft Tpyg. CeMba KaK Bon”o”e-
Hue apTe”*bHoro Hana"a cymecTBOBa™a nocTO"bKy, no-

*GraTM noflroTOBneHa npw "MHaHCOBOM nonnepxKe rpaHTa POOM, npoeKT N 17-03-00007 «06hiMHoe npaBO pyccKow Kpe-

CTMHCKOM 06”"MHhI».
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HpaBcreeHHO-npaBOBbie oco6eHHOcm 3aKaroneHHa 6paKa.

cKOnbKy ~TO BbI3bIBanOcb npaKTuHecKOH Heo6xOguMO-
cTbM b cOBMecTHOMTpyge [1, c. 35-36]. Ha Ham B3raHg,
cronb yTunuTapHoe npegcraBneHue o ceMbe nopoguno
u npegcraBneHue o 6paKe KaKo6 «uMymecTBeHHOH cgen-
Ke» [2]. BMecTe ¢ TeM C.B. naxMaH BnonHe cnpaBegnuBo
3aMenaeT, hto go6pocoBecTHbie uccnegoBarenu b cBoeM
CTapaHHH npenapupoBarb 06 MHHoe npaBo Ha OTgenb-
Hbie cocTaBnHMmue He yBugenu 3a gepeBbHMu neca [3.
¢. 388-394]. KpecTbHHcKHH 6mt gencTBUTenbHO BHemHe
gaBan MHoro apryMeHToB b nonb3y «uMymecTBeHHOH»
TeopHH 6paKa, ho geno b tom, hto BHemHeMy Ha6nMga-
TenM Bce ocranbHoe 6bino npocTo HegocTynHo.

npHMeHHTenbHo k HMnepcKoMy 3aKoHogaTenbcTBy
A.H. 3aropoBcKHH 3aMeTun: hto6m cocTaBHTb ce6e Hag-
ne*amee noHHTue o 6paKe, Hago paccMoTpeTb Te “ne-
MeHTM, KOTOpbie b HeM 3aKnMHaMTca, TaK KaK 6pan-
hmh HHcTHTYT — MHoroeropoHHun. EpaK (y Hapoga
KynbTypHoro) 3aKnMHaeT b ce6e cnegyMmue “neMeH-
tm: Bo-nepBbix, “neMeHT ecTecTBeHHbin (“ronHecKuH),
nonoBoH — Bno”eHHoe npupogoH b HenoBeKa Hapagy
¢ gpyruMu ®hbothhmu $u3uonorunecKoe BneneHue
oco6eH pa3Horo nona gpyr k gpyry; Bo-Bropbix, “neMeHT
HpaBcTBeHHMH ~TUHecKUH), 3aknMHaM"UHca bo B3a-
umhoh HpaBCTBeHHon npuBH3aHHocru cynpyroB, b 06-
meHuu ux BHyTpeHHero, gyxoBHoro Mupa; B-TpeTbux,
NKOHOMHHecKHH, nopo”*garomun xo3HHcTBeHHyM cBH3b,
b cuny kotopoh Bo3HuKaeT o6mee xo3hhctbo My*a
u *eHbi; B-neTBepTMX, “neMeHT MpugunecKuH, b cuny
KoToporo 6paK HBnaeTca uctohhukom onpegeneHHoro
MpugunecKoro nono”eHua nu” B3auMHo cBH3aHHbix
cynpy”ecTBoM, u nopo”gaeT gna hux B3auMHbie npaBa
u o6a3aHHocTu, u, B-naThix, penuruo3HbiH, nognuHHM-
muH 6paK npaBunaM penuruu; hu ogHa penurua He ot-
hocutch 6e3pa3nuHHO k 6paKy, u b oco6eHHocTu xpu-
cTuaHcKaa [4, c. 6].

BcTynneHue b 6paK Tpe6oBano co6nMgeHna HeKo-
Topbix ycnoBuH, ogHuM u3 hux HBnanca Bo3pacT nu”
BcrynaMmux b 6pak. geBymeK oh cocTaBnan 12 neT,
gna My~quH — 14 neT. *pKOBb 6oponach ¢ KHH3HW,,
oTgaBaBmuMu cboux geTeH u3 guHacTnnecKux coo6pa-
*eHun 3aMy* paHee.

nucaHoe npaBo ycTaHaBnuBano HecKonbKo uHbie
Bo3pacTHMe npegenbi, Korga 3anpemanoch BcTy-
naTh b 6paK nu®M My”cKoro nona paHee 15, a *eH-
cKoro — 16 neT ot po”~geHua (ct. 3 CBoga 3aKoHoB
Poccuhckoh HMnepuu) [5]. npuMenarenbHbiM HBnaeT-
ch u to, hto 3anpemanocb BcTynaTb b 6paK nu”, uMe-
MmeMy 6onee 80 neT ot pogy (ct. 4 CBoga 3aKoHoB
Poccuhckoh HMnepuu) [5]. TaKuM 06pa3oM, no nuca-
HoMy npaBy 6paHHaa nepe3penocTh (cTapnecTBo) TaK-
*e genana BcTynneHue b 6paK HeBO3MO*HbiM. 3gech
b nonHon Mepe npocne”uBaeTca BnuaHue xpucTuaH-
CTBa, t.k. "pKOBb ynuna, hto 6paK gon~eH cny”uTh
npogon”*eHuUM poga. O6biHHoe npaBo, Hago nonaraTh,
b nocnegHeM cnynae BnonHe cornacoBbiBanoch ¢ npa-
bom nucaHMM.
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KpecTbHHCTBo nocTeneHHo ycBauBano 3aKOHoga-
TenbHoe ycTaHoBneHue u noBbimano 6paHHbiH Bo3pacT.
npoucxoguno “~TO b ochobhom nog BnuaHueM ~pKOB-
hoh npaKTuKH, Korga cBameHHuKu HacTOHHUBO OTKa3\vk
Banucb BeHHaTbh cnumKOM paHHue 6paKu. “pKOBb *e
ucxoguna u3 cBoero co6¢cTBeHHoro noHHTha o ~pKOB-
hom coBepmeHHoneTuu — 15 neT gna My~quH u 13 neT
gna *eHmuH (CuHogcKuH yKa3 ot 17 geKa6pa 1744 r.).
~,na BeHHaBmero 6paK cBH"eHHuKa uMeHHO "epKOB-
Hoe, a He rpa**gaHcKoe coBepmeHHoneTue 6bino onpe-
genaM”~uM.

BnnoTh go koh” XIX b. Poccua b cpaBHeHun
¢ gpyruMu eBponencKHMu rocygapcTBaMu uMena b 06-
~eM cpe3e caMbin paHHun BO3pacT BcTynneHHH b 6paK
gna 6onbmuHcTBa HaceneHua. TaK, cornacHO uccne-
goBaHuM npo”eccopa “HcoHa, b Poccuu Ha BO3pacT
go 20 neT npuxoguTca OKono 47% Bcex 6pakOB, b to Bpe-
mh KaK b 3anagHOH EBpone npoHT TaKux 6pakOB ko-
neéneTca b npegenax 2-10% [6, c. 120]. no MHeHUM
E.H. MupoHOBa, ogHoH u3 npunuH 06”ero noBMme-
hhh 6paHHoro BO3pacTay KpecToHH 6bin TaK”e pocT 06-
~ero 6narococTOHHua HaceneHua, Korga B igana 3aMy*
unu *eHuTh6ay*e He TaK guKTOBanuch coo6pa®eHHHVH
X03HHCTBeHHoH Heo6xoguMocTu [7, c. 161-163].

Heco6nMgeHue nocTaHOBneHHa o 6paHHOM BO3pac-
Te HBnanocb HapymeHueM 3aKOHa He TonbKO rpa”™gaH-
cKoro, ho u yronoBHoro. 3a BcTynneHue b 6paK npe”ge
unu no3gHee onpegeneHHoro BO3pacTa coneTaBmueca
nu”a u cornacuBmueca Hato 3aBegoMO unu no6ygHBmue
k TOMy poguTenu, oneKyHM unu cTapmue pogcTBeHHUKH
nogBepranucb 3aKnMHeHUM b TMpbMe Ha cpoK ot gByx
go neT”ipex MecH"B unu apecTy ot neT ipex Hegenb
go Tpex MecH"eB [3, c. 10].

flpyruM ycnoBueM BcTynneHua b 6pakK HBnanoch co-
rnacue b $opMe HenpoTuBneHua, KOTopoe npe3MMu-
poBanoch, ho BMecTe ¢ TeM He 6bino noxo”e Ha coBpe-
MeHHoe Boneu3iHBneHue. HeBecTa He 6bna «TOBapovb»
b «uMy”*ecTBeHHOH cgenKe», OHa npu3HaBanach nuHHO-
CTbM, u ee cornacue TaK”e onpegenano BCBMO®HocTb
6paxa. Bo bchkom cnynae, y HeBecTM Bcerga 6bna BO3-
MOHOCTh BO BpeVH BeHHHVH b *pKBu OTpuaTenbHO
OTBeTuTh Ha Bonpoc cBH¢eHHuKa o cornacuu Ha BcTynne-
Hue b 6pakK, u TaKOH 6paK, 6e3ycnoBHo, He 6bn BeHHaH.

B KanecTBe ocKonKa npe”™Hux nopagkKOB b HeKOToplVix
MecTHocTHXx coxpaHHnoch noxu”*eHue HeBecTM. OgHaKO
HeBepHO nonaraTh, hto noxu”eHue npou3Bogunoch no-
mumo Bonu HeBecTM unu ee poguTeneH. CKopee Hanpo-
tub, noxn“eHuM npegmecTBOBana npegBapuTenbHaa go-
roBopeHHocTh ¢ noxu”aeMon (npe”*ge Bcero b cnynaax,
Korga ee poguTenu u3iHBnanu Hecornacue Ha 6paK) u ¢ ee
poguTenaMu (KaKnpaBuno, Torga, Korga 6paK 6bn 6egeH
u oTcyTcTBue cpegcTB Ha cBagb6y 3acTaBnano o6e cto-
poHM coBepmuTb 6paK Hepe3 noxu”eHue ¢ nocnegyM-
muM ero «ogo6peHueM» «HegoBonbHbiMu» poguTenaMu).
H b tom u b gpyroM cnynae HabnMgaeTca cKopee corna-
cue Bonb 6paHyMmuxca, HeM ux HecoBnageHue.
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noxumeHue nopo*gano HpaBcTBeHHO-MpuguHecKyM
o6a3aHHocTh gna My*HuHbi BcTynuTb b 6paK ¢ «noxu-
meHHOH». C gpyroH cropoHbi, u gna cornacuBmenca
HayBO3 HeBecTM TaK*e ycraHaBnuBanach HpaBcTBeHHo-
MpuguHecKaa 06a3aHHocTh BcTynuTb b 6paK ¢ «noxm'u-
TeneMy. EpaK «caMOKpyTKOH» nogne*an BnocnegcTBuu
06a3aTenbHOMy 6narocnoBeHuM co cropoHbi «o6u*eH-
Hbix» poguTenen. KaK npaBuno, b cnegyMmyM *e cy6-
60ry Monogbie Ha KoneHax npocunu npomeHua nepeg go-
mompogHTenen HeBecrbi. B nogaBnaMmeM 6onbmuHcTBe
cnynaeB ohu nonyHanu 6narocnoBeHue.

CaH”uu 6paKa npugaBanocb 6onbmoe 3HaHeHue.
BeHHaHHMH, ho TaHHbiH 0t 06mecTBa 6pakK He ecTh 6paK
b nonHOM cMbicne sroro cnoBa. C.B. naxMaH yKa3biBa-
eT Ha pacnpocTpaHeHHMH b Manopoccuu u HeKOTOpbix
MecTHocTax BopoHe*cKon ry6epHuu o6biHan, cornac-
ho KOTopoMy, ecnu noBeHHaHHaa HeBecTa go cBagb6bi
(go o6mero npa3gHecTBa) cKOHHaeTca, to OHa BOBce
U He cnuTaeTca BcTynuBmen b 6paK [3, c. 388-415].
OgHO TonbKo BeHHaHue, TaKuM 06pa30M, He BneKno 3a co-
6om MpugunecKoro cTaHOBneHua 6pakKa. Heo6xoguMO
6bino eme u 06mecTBeHHoe npu3HaHue 6paKa. EpaK
KaK 6h c~e™uanbHO BbicTaBnanca HanoKa3. OTcMga
u o6biHan, hto b cBage6HOMrynaHuu MO*eT npuHuMarb
yHacrue a6conMTHO BcaKuH. CyTh TaKon 06 mecTBeHHOH
caH”"uu 6paKa b cnegyMmeM: npu OTcyTcTBuu u3BecT-
hoh HaM cerogHa “opManbHon “uKcanuu aKTOB rpa*-
gaHcKoro cocToaHua Heo6xoguMa 6bina uHaa $opMa «3a-
noMuHaHua» cucTeMbi 6paHHbix oraomeHuft. HVeHHO
06mecTBeHHoe co3HaHue Bbicrynano xpaHunumeM Ta-
koh uH”opMaquu. no cnoBaMH.E OpmaHcKoro, oco6eH-
HocTb 6paKay KpecThaH 3aKnMHaeTca b tom, hto 6paK
paccMaTpuBaeTca He KaK nuHHoe geno yHacTByMmux
nu” a KaK 06mecTBeHHoe geno. He BeHHaHue, a cBa-
ge6Hbin nup ecTh MOVEHT OKOHHarenbHOr0 3aknMHeHua
6paKa, u HepegkO numb nocne Hero gonycKaeTca co*u-
Tue Monogbix [8, c. 12]. OTcMga u o6biHan ornameHua
cBameHHUKOM b *pkbu nepeg co6paBmuMuca Ha cny*-
6y uMeH npegnonaraeMbix cynpyroB Ha npoTa*eHuu He-
cKonbKux Hegenb go BeHHaHua.

OTKa3 ot BcTynneHua b 6paK npegcTaBnan co6oH
MpuguHeckuh (“arcr BBugy Toro, hto co6¢TBeHHO npaBO-
OTHomeHue BO3HuKano b MOMEHT croBopa o 6paKe Me*-
gy poguTenaMu (npu nocpegcTBe cBaTOB— cBarbi 3gech
nocpegHuKu, a He caMocroaTenbHbie cy6beKThi) u co-
BMecTHoro 3areM MoneHua, ~0~TOMy nocnegyMmun ot-
Ka3 O3Hanan ogHocTopoHHun Bbixog u3 o6a3arenbcTBa.
nogo6Hbift OTKa3 nopo*gan o6a3aHHocTh BOBMecTuTb
noHeceHHbie y6biTKu (npur0TOBneHue k cBagb6e); no-
KpbTb 6ecHecrue (nocpaMneHue), ecnu TaKOBOe o6Ha-
py*uBanoch; no HeKOTOphiMgaHHbiM, Mor 3a co6om no-
BneHb B3bcKaHue yronoBHoro cBoncTBa [3, c. 439]. TaK,
HanpuMep, BonocTHoH cyg Bcnegc TBue yBa”*urenbHocTu ot-
Ka3a KpecThaHKu bhhtu 3aMy* npuHan pemeHue o B3bi-
cKaHuu ¢ Hee Heo6xoguMon cyMMbi, KOTOpyM ucTe” u3-
pacxogoBan b paMKax nogroTOBKn k cBagb6e [9, c. 20].
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B 6paHHbix OTHomeHuax cynpyru nonb3yMTca npa-
BaMu u HecyT o6a3aHHocTu. npu ~“TOMHopMbi 06biHHoro
npaBa nonHocTbM cornacyMTca ¢ ycTaHOBneHuaMu nu-
caHoro npaBa. OgHaKO C.B. naxMaH OTMenaeT, hto 06-
mue cygbi 06biKHOBeHHO yKnoHaMTca ot pa36opa gen,
Kacaromuxca nuHHbix npaB cynpyroB, Torga Kak BonocT-
H«e cygbi, HanpoTuB, 6onbmen HacrbM npuHUMaMT Ta-
Kne gena k cBoeMy paccMOTpeHuUM, pa3pemaMT cnopbi.
Kacaromueca nuHHbix npaB cynpyroB, u HepegkO buho-
bhhx b HapymeHuu TaKux npaB nogBepraMT HaKa3aHuM,
HeM no 3aaBneHuM KpecTbaH ogHon MecTHocTu, u nog-
gep”uBaMTca nuHHbie npaBa cynpyroB. noHaTHO BMecTe
¢ TeM, hto 6onbmuHCcTBO gen nogo6Horo poga 3aKaHHuBa-
MTca b BonocTHbx cygax TaKuMu pemeHuaMu, KOTOpbie
BbixogaT 3a npegenbi npaBa rpa*gaHcKoro [3, c. 437].

B Hucne o6a3aHHocTen cynpyroB uMenacb o6a3aH-
HocTb coBMecTHoro npo*uBaHua, KOTOpaa o6hhho
BocnpuHuMaeTca KaK OTpu”Hue npaBa *eHbi Ha pa3-
genbHoe npo”uBaHue. OgHaKO Heo6xoguMO OTMeTuUTD,
hto b cuny TaKOH o06a3aHHocTu Ha My*e TaK*e ne*uT
06a3aHHocTbh coBMecTHoro npo*uBaHua ¢ HeyrogHofi
cynpyroH.

npu HanuHuu Hecornacua numb ogHoro u3 cynpyroB
Hapa3genbHoe npo”uBaHue BonocTHoH cyg 06a3brnaeT ux
®uTb BMecTe. B cnyHae *e o6o0MgHoro cornacua huhto
He Memano cynpyraM npo”uBarb pa3genbHO. npuHeM no-
go6Haa npaKTuKa He 6bina pegkocTbM. Eonee Toro, 0 pa3-
genbHOM npo”uBaHuu cynpyraMu 3aKnMHanucbh u nucb-
MeHHbe cornameHua, HecMOTpa Hato hto nucaHoe npaBO
(ct. 103 CBoga 3aKOHOBPoccuhckoh HMnepuu) [5] u “ep-
KOBHbie ycTaHOBNeHua ux KaTeropuHecKK OTBepranu.

B paMKax o6a3aHHocTu coBMecTHoro npo*uBaHua
uMenocb b Bugy He TOnbKO coBMecTHoe nonb30OBaHue
ogHuM ~unumeM, ho u «cynpy*ecKoe cO®uTenbcTBO».
BonocTHoH cyg npu3HaeT 3a cynpyroM cy6beKTuBHoe
npaBO b “"TOHHacTu, T.e. npu3HaeT npaBO Tpe6oBaHua 06-
paruTb gpyroro cynpyra k co™uTenbcTBy u npegocTaB-
naeT ~“TOMy npaey 3amury. TaK, HanpuMep, KpecThaHcKaa
*eHa 3aaBuna BOnOcTHOMy cygy *ano6y b tom, hto ee
My* u cBeKpoBb HaHocaT en ocKop6neHua u ga”e no-
60ou. npu ~TOMnpocuna npuKa3aTh um ocKop6neHua eH
He HaHocuTb u u3 goMa He BbroHaTh, a 3a HaHeceHHyM
o6ugy nocTynuTb ¢ humu no 3aKOHy. Cyg nocraHOBun
BBecTu “pocuTenbHu”y b ceMencTBO k My*y. CTapocTe
u cBeKpoBu nopyHun BecTu cTporoe Ha6nMgeHue 3a ce-
MenHOH *u3HbM cynpyroB [9, c. 568].

H3 o6a3aHHocTu «cynpy*ecKoro co*m'enbcTBa» Ha-
npaMyM BbTeKaeT cMe*Haa o6a3aHHocrb cynpy*ecKOH
BepHocTu. OHa paBHo pacnpocTpaHaeTca KaK Ha *eHy,
TaKu Ha My*a. Ho BonocTHbe cygbi, BnpoHeM, b OTcTy-
nneHuu ot TaKon BepHocTu He BugaT oco6o cepbe3Horo
HapymeHua, KOTopoe noTpe6oBano 6h cTpororo HaKa-
3aHua, u orpaHuHuBaMTca BHymeHueM «*uTh BMecTe»,
«b 3aKOHe». OgHaKO HepegKu cnyHau u npuMeHeHua yro-
noBHoro HaKa3aHua b Buge 06 mecTBeHHbx pa6aT, po3or
unu apecTa gna HeBepHoro cynpyra.



HpaBcreeHHO-npaBOBbie oco6eHHOcm 3aKaroneHHa 6paKa.

Ba®HoH 06a3aHHocTbM HBnanach o6a3aHHocTh
My®a gocTaBnaThb cBoeH ®eHe cogep®aHue, b tom huc-
ne o6ecnenuBaTh ®unume. BMecTe ¢ TeM oh BnpaBe Tpe-
60BaTh ot ®eHM noBuHOBeHua, o6eperaHua ceMeHHoro
noKoa, HeHapymeHua ceMeHHoro cornacua, noHTeHua.
OTcMga BMTeKaeT npaBo My®a «yHuTb» ®eHy u geTefi
TenecHMM HaKa3aHueM. Ho ~TO npaBo BOBce He 03Ha-
Hano BO3MO®HocTh ucTH3aHua. ®eHa Morna o6paruThb-
ca 3a 3amuTOH b BonocTHoH cyg, KOTOpbiH nogBepran
My®a HaKa3aHUM.

Mo®ho 6bino 6m nogyMaTb o hu3koh ~$$eKTUBHOCTu
nOgo6HOH HOpMM, TK HaKa3aHHVH My®, BO3BpaTuBmuct
goMoft, BgBOHHe 6ygeT ucTH3arb ®eHy. OgHaKO b ycno-
buhx cTonb «<nnoTHoro» C0*uanbHO"0 o6me*uTua $aKT
BTopuHHoro ucTH3aHua ®HM npocTO He Mor ocTarbca
He3aMeHeHHMM. TaK, HanpuMep, BonocTHoH cyg b 3ace-
gaHuu paccMOTpen ®ano6y KpecTbHHKuU Ha cBoero My®a
btom, hto oh nocTOHHHO nbHHCTBYET, genaeT b goMe 6yH-
ctbo u npogaeT Ha buho pa3Hbie Heo6xoguMbie b xo3hh-
CTBe Bemu. B pe3ynbTaTe pa36upaTenbcTBa BonocTHoH
cyg nocTaHOBun BuHOBHoro HaKa3aTh po3raMu (20 yga-
poB) u BHymuTb eMy, hto ecnu eme KaKaa ®ano6a goH-
geT ot ®eHM go BonocTHoro cyga, to oh nogBeprHeTca
6onee Ta®KOMy HaKa3aHuM [9, c. 99].

HeobxoguMO 3aMeTuTh, hto BonocTHoH cyg BeanecKu
cTapaeTca BoccTaHOBUTL eguHcTBO ceMbu, npuMupuTb
TH®ymuxca. OTcMga u BHemHaa HenoruHHocrb, ho BMe-
cTe ¢ TeMu “yHgaMeHTanbHocTh OTgenbHbix pemeHun.

noMuMO nuHHMXx npaB u o6a3aHHocTen cynpyroB,
BMgenanucb ux uMymecTBeHHbie npaBa u 06a3aHHO-
ctu. y uMymecTBa cynpyroB, no cyTu, ga®e He 6bino
co6cTBeHHuKa: oTcyTcTBOBano KOHKpeTHoe nu”, b ko-
TOPOM 6m KOH"HTpupOBanuch u3BecTHMe HaM npaBO-
mohuh no BnageHuM, nonb30BaHUM u pacnopa®eHuM.
rnaBa ceMeHcraa nocnemHO npuHuMaeTca 3a co6cTBeH-
HuKa TonbKO noTOMY, hto oh hbho pacnopa®anca ~TUM
uMymecTBOM. B gencTBuTenbHocTu, ecnu nonb30Barbca
coBpeMeHHoH TepMuHonorueH, to co6cTBeHHUKOM Kpe-
CTbHHcKoro uMymecTBa cnegoBano 6m npu3HaTb ceMbM
b”~noM (6onbmyM ceMbM, pog).

~TUM HapogHoe npaBo pe3KO OTnuHanoch ot ycTa-
HOBneHuH npaBa nucaHoro. HaHuHaa ¢ neTpa | pyccKoe
no3uTuBHoe npaBo Bce 6onee B6upano b ce6a ugeM pa3-
genbHocTu uMymecTB cynpyroB, TaK hto cynpyru Mor-
nu noKynaTb gpyry gpyra, gapuTb gpyr gpyry, Berynarb
b OTHomeHua 3aHMa. OgHaKO TaKoe noHHTue 06 uMyme-
¢TBe HamuM 6paHHMM npaBOM He 6bino Bbipa6oTaHo ca-
MocTOHTenbHO, a cKopee ycBoeHO u3BHe. A.H. 3aropcKuH
OTMeHan, hto cymecTByMmaa b geHcTByMmeM 3aKOHO-
gaTenbcTBe cucTeMa pa3genbHocTu uMymecTB cynpy-
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roB He Mo®eT 6bTb onpaBgaHa hu cymecTBOM 6paKa,
hu npaKTuHecKuMu noTpe6HocTHMU, hu ucTopuHecKuM
pa3BuTueM paccMaTpuBaeMoro uHcTuTyTa [4, c. 199-
200]. B npogon®eHue paccy*geHua no ~“TOMy Bonpocy
oh go6aBnan, ecnu gBa TOBapuma-cTygeHTa, ®ubh co-
BMecTHO, He b coctohhuu BecTu npaBunbHMH yHeT pac-
xogaM Ka®goro, cgenaHHMM Ha o6mue noTpe6HocTu,
to ~TO y®e pemuTenbHO HeBOBMORHO My®y u ®eHe,
ga eme uMeMmuM o6mux geTeH. Ecnu 6m ga®e kto-
Hu6ygb u3 cynpyroB u npoHuKca BnonHe ugeeH 3aKO-
Ha o nonHon uMymecTBeHHOH pa3genbHocTu, to egBa
nu 6m eMy 6bino nog cuny npoBecm ~Ty ugeM b ®u3Hb,
xoth 6m oh He BbmycKan u3 pyK KapaHgama u 3anucHOH
KHuru. ~Ta nonHaa pa3genbHocTb 6bina, ecTb u 6ygeT
MepTBoH 6yKBoH, b ogHux cnyHaax — b 6onbmeH, b gpy-
rux — b MeHbmeH cTeneHu [4, c. 200].

HraK, no KpecTbHHcKOMy npaBy npaBo pacnopa®e-
huh uMymecTBOM npuHagne®uT My®y KaK rnaBe ce-
Mbu. Ho uMeHHO b cuny ero cTaryca KaK maBM ceMbu,
a He BcnegcTBue Henpu3HaHua 3a ®HmuHOH Hecno-
co6hoctu k ynpaBneHuM uMymecTBOM. KaK TOnbKO
My® no u3BecTHVMIM npuHuHaM OKa3MBaeTca He b co-
ctohhuu pacnopa”aTbhca uMymecTBOM (cMepTh, ot-
nyHKa, 6one3Hb, yMonoMemaTenbcTBo), ero ryT ®e 3a-
MeHaeT ®eHa.

OTcMga BMTeKaeT u npaBuno, hto Ha uMymecTBeH-
HyM cgenKy, coBepmaeMyM ®eHOH, Bcerga Tpe6yeTca
cornacue My®a. Ho ~TO He (BHaHaeT, hto My® Bcerga
$0pManbHO gon®eH ~TO cornacue u3iHBnaTh. npocTO
b 6bry npe3MMupoBanoch, hto My® 3Han unu gon®eH
6bn 3HaTh o coBepmaeMoH ®eHOH cgenKe. ~Ta npe3yMn-
NJH Heo6xoguMa, t.k. OHaonpaBgMBaeT BcergamHee BO3-
no®eHue uMymecTBeHHOH OTBeTcTBeHHocTu no cgenKaM
®eHb Ha My®a.

Ho ~puH”u~uanbHaH 06mHocTh uMymecTBa O3HaHa-
€T, hto u no gonraM, cgenaHHMM My®eM, k uMymecTBeH-
HOH oTBeTcTBeHHocru Mo®eT 6bTh npuBneHeHa ®eHa.
3a ucKnMHeHueM Tex cnyHaeB, Korga TakoH gonr cgenaH
My®eM gnha nbHHcTBa [10, c. 484-485].

TaKuM 06pa30M, KpecThHHcKun ceMenHMH coM3
uMeeT pa3BuTyM $opMy. CoxpaHeHue ~en0CTHOCTu
ceMbu noggep®uBaeTca KpecTbHHCKOH o6muHoH u bo-
nocTHMM cygoM. “eaTenbHocTh BonocTHoro cyga npe-
uMymecTBeHHO HanpaBneHa Ha npuMupeHue TH®y-
muxca. OgHaKO Korga npuMupeHue He gocTuraeTca,
BonocTHoH cyg npuHuMaeT pemeHua, “enbM kotopmx
HBnaeTca coxpaHeHue u ynpoHeHue ceMenHMXx otho-
meHun. npocToH KpecTbHHcKun yM rny60KD npoHuKa-
eT b cyTb co”uanbHMx HBneHun, Mygpo u ~$$eKTUBHO
pemaa cnopHbie BonpocM.
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