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VccnemyeTcs: BIUsHYE TPAaBOBOM ONPeeIEHHOCTH IPAXKAAHCKOTO MPOIECCYaTbHOTO 3aKOHOATEThCTBA
Y [IPaKTUKH ero IPYMeHeHYs Ha CO3/IaHye Ha/yIeKalluX yCIOBUH A71s1 3P PeKTUBHOM pearnu3aluy IpaBoOCyAus.
[MTogyepKUBaETCs, 9TO OTCYTCTBHE IPABOBOH OIPeIEIEHHOCTH, A UMEHHO e€ TIPOTUBOIIOIOKHOCT — IIPABOBast
«HEOTPE/IEIEHHCTh», TOPOXKAAET KaK 3aKOHOZIATeTbHbIE KOJUTU3UU, TaK, UTO ellle 601ee 3HAYMMO, IPaBOIpUMe-
HUTEJIbHBIE TIPOGJIEMBI, CYIIECTBEHHBIM 00pa30M CHIDKAIOIIYE JOCTYITHOCTD TPABOCYAVA U1 HYKIAFOIIIXCS
B cyzie6HOT 3atuTe yiut]. Cyzibl HEOAHOPOAHO UCIIOIB3YIOT YCTOSABIIHECS TIPOLIECCYaTbHbIE HOPMBI, IPUMEHSA
¢dbopMaIMCTCKUH OAXOA, CTaBs IO/ YTPO3y BEIHECEHVE 3aKOHHOTO ¥ 0O0CHOBAHHOTO CyZIeOHOTO aKTa. B 11e-
JIIX TIPEOZIOJIEHUsI COCTOSTHUSA MIPABOBOM HEOIIpeIeIeHHOCTH U, KaK CJIeZICTBUE, MOBBIIIeHUs ) PpeKTUBHOCTH
CYZOIIPOM3BOICTBA TPEOYETCS UCITOIb30BaHUE TAKHUX IPUEMOB IOPUANIECKON TEXHUKHU, KOTOPbIE HE BIEKYT
TIOSIBIEHUS Ka3yUCTUYHBIX HOPM MpaBa. Mozesrs Harbostee 061IMX HOpM IPUMEHNMA K JTI0001 BO3HUKAIOIIEH
MIPOIIECCyabHON CUTYAIMH C YI€TOM CHCTEMHOTO U LIeIEBOTO CITIOCOO0B TOMKOBAHUA. VIMEHHO TaKOM TOAXO],
K [TIOCTPOEHUIO CUCTEMBI 3aKOHO/IATETbCTBA BKYTIE C MOCIEAYIOMIUM IPUMEeHEHUEM HOPM Ha OCHOBaHUU BHY-
TpPeHHero yOeXKIeHUs U CYZIEHCKOHN ANCKPEIIMY TIO3BOJIUT 00ECTIEYUTD €ZIMHCTBO CyZIleOHOM MPAaKTHUKH.

KnroueBble cioBa: mpaBocyaue, JOCTYITHOCTD IIpaBocyaus, 3GdeKTUBHOCTD IIPAaBOCYANs, IIPAaBOBas
OTIpeZieJIEHHOCTbD, 3JI0yIOTPebIeH s PoLeCcCyalbHBIMU ITpaBaMu, T'PaXKAAHCKOe CYZOIPOU3BO/CTBO, CY-
ZebHasA IpaKTHKa, TPaBOIIPUMEHEeHHeE.
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The article explores the effect of the legal certainty of civil procedure legislation and its application on
the creation of appropriate conditions for the effective implementation of justice. It is stressed that the lack



4 Poccnmcko-A3naTckmii NpaBoBOM XXy pHan

of legal certainty, namely, its opposite — legal “uncertainty,” creates both legislative conflicts and, even more
significantly, law enforcement problems, which significantly reduce the accessibility of justice to persons
in need of judicial protection. The courts used different procedural rules, using a formalistic approach,
jeopardizing the delivery of a lawful and justified judicial act. In order to overcome the state of legal
uncertainty and, as a result, to improve the efficiency of legal proceedings, it is necessary to use techniques
of legal technique that do not lead to the emergence of causal rules of law. The model of the most general
rules is capable of being applicable to any emerging procedural situation, taking into account systemic and
targeted modes of interpretation. It is this approach to the construction of the system of legislation, together
with the subsequent application of the rules on the basis of internal conviction and judicial discretion, that
will ensure the unity of judicial practice.

Key words: justice, access to justice, efficiency of justice, legal certainty, abuse of procedural rights, civil
proceedings, judicial practice, enforcement.
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eKyIIUii Tepro/ XxapakTeprusyeTcsa pebopMUPOBAaHUEM KaK CUCTEMBI CY/IOB, TaK U MIPOIIeCCyaTbHOTO

3aKOHOZIATeIbCTBA B IiesIoM. HeKOTOphIe M3MeHeHUs IPeJIOKEHEI CyIeCKUM coobiecTBoM. Tak, psaf,

MIPOEKTOB delepaIbHBIX 3aKOHOB, BIIOC/IEACTBUY BHECEHHBIX B [ocyzapcTBeHHyto Jymy PeznepaabHo-
ro Cobpanus Poccutickoii @ezepanuu, obopMieHs! mocTaHoBieHussMu [ienyma BepxosHoro Cyzia Poccuii-
ckoii ®ezepanuu (manee — Iienym BC PD).

MHorue U3MeHeHHUs CBA3aHbl C ONITUMU3aLMel ITPaKJaHCKOro CylOIPOU3BOCTBA, HAIIPABIEHEI
Ha yIpoleHue IIpoljeccyarbHOl GOopMEL. B feiicTByoIeM npoleccyaJsbHOM 3aKOHOAATENbCTBE MTOABIIA-
I0TCSI HOBbIE BUZIBI IPUMHUPUTENIBHBIX MIPOIIEYP, YTO CaMO II0 cebe MOXKET CKa3aThCsA Ha KOJUYECTBE pac-
cMaTpUBaeMBbIX Zlefl, eCIU JaHHble HOBOBBEJIEHUS BKYTIe C 3aiaueil rpaXkJaHCKOT'O CyZIOIIPOU3BOJCTBA —
dbopMUpOBaHUME MAPTHEPCKUX AEIOBBIX OTHOLIEHU — TOCIOCOOCTBYIOT YPETYTUPOBAHUIO MHOTHX CIIOPOB
elle 10 obpaleHus B CyeOHbIE OpTaHbI.

OZHAKO YIpOIleHUE TIPOLIeCCyaybHOU GOPMBL He [JOMKHO BIeYb 3a COOOM «yCIOKHEHUEe» MTOPsKa 006-
parieHus 3a cyZeOHOM 3auuTol. 3a4acTyro i obecrnevdeHus 3GPeKTUBHOCTH TPABOCYAUS JOCTATOYHO
KOPPEKTHO peasn30BBIBATh HOPMBI IIPOIIECCYATbHOTO MIPaBa, IMO3BOJAA CyObeKTaM B MAaKCUMAaJIbHO CXKa-
ThI€ CPOKU ZIOOMBATHCSA PACCMOTPEHUS TPAKAAHCKOTO Zlesia. B cBoro ovyepeab GOpMaNTUCTCKUM TOAXO/ Be-
JIET He TIPOCTO K 3aTATUBAHUIO CPOKOB 00OpallleHUs B CyieOGHble OpraHbl, HO U CTAaBUT IO/l yTPO3Y BEIHECEHWE
3aKOHHOTO ¥ OOOCHOBAHHOTI'O CyZleOHOTO aKTa BC/IEACTBUE HE3aKpeIUIEHUs PACIIOPAAUTENbHEIMI aKTaMHU
CBeZieHUl 0 GpaKTax U APYTUX MPUYMH, CBI3aHHBIX C BDEMEHHBIM OTZa/IeHUEM OT COOBITHH, TOPOJAUBIINX
KOHQJIMKTHYIO CUTYaIHIO.

[TpaBoBas omnpefeleHHOCTh KaK MHOTOACIIEKTHOe ITpaBoBoe ABaAeHue [1, c. 51] B kauecTBe OZHOTO
13 3JIEMEHTOB CBOET'O PEKMMA MOZIpa3yMeBaeT CTabWIbHOCTh. CTaOWIBHOCTD BRIPAYKAETCA B UAEHTUYHOM
MOJX07le K MPUMEHEHUIO HOPM IIpolleccyalbHOro mpaBa. Res judicata momkeH OBITH CBOEOOPA3HBIM «CTEPK-
HeM», yZlep>KUBaIoIINM CILIaB 3aKOHOZAaTeIbCTBA U MPAKTUKY ero IpUMeHeHUA B Iepuo/ TpaHchopMaluu
CyZeOHOM CHCTEMBI U ITPOLIeCCyaIbHOM GopMBI. Mexy TeM PaKTHUKAa IIOKA3bIBAET, UTO CyZAbI HEZOCTATOYHO
OZHOPOZHO HCIIONB3YIOT MIPOlieccyalbHble HOPMBI, YK€ YCTOABIINECS K STOMY MOMEHTY, IIOPOKas HOBBIE
HIOQHCHI 0OecreueHus JOCTYITHOCTH IpaBocyaus. [IpaBocyiie MOXeET U IOJDKHO OBITh «OTpe/ieIeHHBIM»,
OJTHAKO BCsIKasd MOZiepHU3anus Oy/IeT COIIPOBOXK/AATHCSA YMEHbIIIEHNEM 3G PEKTUBHOCTH IIPABOCY/V, €CITH
KOJIMYECTBO PACCMATPUBAEMBIX ZleJ1 OyZIeT CHIDKAThCSA 10 MIPUYMHAM, He 3aBUCSIIUM OT BOJIM JIMII, XKeJIato-
mux o6paTUThCA 3a CyZeOHOH 3aIIUTOH, KOTOPast B OOJIBIINHCTBE CJIy9aeB UM HEOOXOAMMa.

AHayuTHUYecKue pacueTsl, kacaromuecsa 9GGeKTUBHOCTH IIPABOCY/HA, He YMAIATCA B CIydae UCIIOJIb-
30BaHMA Y3KOTO MTOAX0/a K TIOHUMaHUIO KaTeropum «IIpaBocyaue». Tak, eciu IocjieHee paccCMaTpUBaTh
KaK ZefTeJbHOCTh CYZ0B, HAUMHAIOMIYIOCA C MOMEHTA IOZa4y 3asBAeHU B CYyZ 0 BHIHECEHUA UTOT0BO-
r'o aKTa, KOTOPhIM OKaHYMBAETCS IIPOM3BOACTBO II0 JieNy, TO YIIYCKAeTCs CyIleCTBeHHOe 3BeHO, He II03BO-
JIAOIee 3HAYEHUIO MH/eKca 3GpPEeKTUBHOCTU OTPA3UTh PeabHOe ToJoXKeHue Ae. ClieflyeT YIUThIBAaTh,
YyTO NMeeTcA KoadUIMEeHT, yKa3bIBaloIUi Ha KOJIMYECTBO Jiesl, IPOU3BOJCTBO 110 KOTOPHIM He Havyasloch,
OZTHAKO ero CyO'beKTHl HYXKJAIOTCA B CyAeOHOH 3alyTe HapYIIEeHHBIX HJIH OCIIapUBAEMBIX CyO'beKTUBHBIX
mpas.
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HeormpezneneHHOCTD B YacTH 0beciieuyeHrs JOCTYITHOCTY PABOCYANSA HAabJII0[aeTcs B CUTYaIUAX, KOT/a
peasyibHas 3alUTa IIPaB U OCIIaprBaeMbIX 3aKOHHBIX MHTEPECOB OKa3aaach HEBO3MOXKHOM. Tak, MUPOBOI Cy-
Zbsi cyfebHoro yaactka N2 1 [TepBomaiickoro paiioHa ANTalCKOro Kpasi HEIIpaBOMEPHO BBIHEC OIIpe/ieIeHHe
006 ocTaByIeHUH 3asBJIeHUs1 6e3 IBIKeHYs. B KauecTBe MPUYMH ObLIO YKa3aHO Ha TO, YTO MIPUJIOXKEHHBIE «pac-
TeYaTKY MEPENUCKU U3 MecceHpKkepa WhatsApp» He obopMIeHBI HaZTeXKaluM 06pa3oM, a MMEHHO «ITPOTO-
KOJI OCMOTPa COOTBETCTBYIOIUX CTPAHMUI] Y HOTapHyca OTCYTCTBYET, B CKe He YKa3aHOo, YTO UCTeIl B CyZeb-
HOM 3acCe/IaHH NPEJOCTaBUT BO3MOXKHOCTh UCC/IEZA0BATH MTEPETTUCKY C MOOMIBHOTO YCTPOHCTBa». OfHAKO
MIPU TOZlaye UCKOBOTO 3asIBJIEHUS TAKOT'0 0053aTeIhbHOr0 TPeOOBaHMUA 3aKOH He YCTAaHABIUBAET, a OlleHKa
JI0Ka3aTeIbCTB He MOXKeT IIPOUCXOAUTD Ha CTaJUU BO30YKAEHUA IPasKIAHCKOr'0 Zea.

B omucaHHOM ciydae HabI0faeTcs OTCYTCTBUE AeWCTBUA IPUHIKNA res judicata B IpUMeHEHUN
HOPM TIPOIleCCyaIbHOTO MpaBa. Pe30HHO rOBOPUTh 00 OTKa3e B peaju3aliuy MpaBa Ha cyJe6GHYIO 3alu-
Ty. [Ipu ycioBUM, 4TO OTKa3 B [IpaBOCYAVU MOXKHO IIOHUMATh KaK CUTyalHIo, IpU KOTOPOU cy/ He paccMa-
TPHBAET IO CYIIECTBY 3asgBIeHNe 6e3 JOCTAaTOYHBIX /I TOTO 3aKOHHBIX OCHOBAHUM, MOXKHO YTBEPXK/JATb,
YTO BOCCTAHOBJIEHUE peXXUMa 3aKOHHOCTU He COCTOAIOCH.

M. K. TpeylIHUKOB yKa3bIBaeT Ha TO, YTO «IIpolieccyaybHble ZeHCTBUA 110 YKa3aHUIO Ha JiloKa3aTelb-
CTBa, a He 110 UX paKTUIECKOMY MPECTABIEHHUIO PEeAYCMOTPEHBI B KaueCcTBe Tpe6OBaHUs, TIPEABABISIEMO-
ro K $popMe HCKOBOTO 3asABJIeHUs» [2, c. 222]. Bpsaz u HeNpuiokeHue A0Ka3aTeIbCTB MOXKET BBICTYIIATh
¢dbopMasbHBIM OCHOBaHHEM /IJIs OCTaB/IeHUA 3asABIeHNA 6e3 ABmKeHns. HecMOTpsA Ha yIIOMUHaHUE B CT. 56
I'paskIaHCKOTO TIpolieccyanbHOro koziekca PO (manee — I'TIK PD) TepMuHa «Jo/DKeH», caMo Io cebe JoKa-
3BIBAHUE SIBJISIETCSA MPABOM, a He 00s13aHHOCTBIO JIUII, YYaCTBYIOMIUX B fiesie [3, ¢. 132]. TIpeAnockUTKY TpaBa
Ha IIpebsABIeHYe MCKa U YCJIOBUA ero peaan3aluy, Halle e cBoe GopManbHOe 3aKpeIUleHNe B CT. 134,
135 I'TIK P®, uctiiom 6butH BhITOTHEHBI. O0513aHHOCTD YKa3aTh HA TO, YTO HaZJIEXKAIIUM 00pa3oM yI0CTO-
BepeHHbIe KOIIUU JIOKYMEHTOB OyAyT MpeZCTaBIeHbl B CyleOHOM 3aceZlaHuH, TpolieccyalbHOe 3aKOHOAA-
TEJIbCTBO He 3aKpeIuIaeT.

Cyzps IpY BEIHECEHUU OTIpeZieJIEHUs MOT YKa3aTh Ha HEOOXOAUMOCTh IIPEJCTaBUTh B CY/] OTIpeZesieH-
HbIe IOKYMEHTHI. Y HCTI[a UMeTach BO3MOXKHOCTh COOpaTh HEOOXOAMMBIE CBEIEHUS B XO/I€ 3Tala MO/ro-
TOBKH Jlefla K cyZeOHOMY pa3buparebCTBy, paBHO KaK U y caMoro cyZa. bojee Toro, oH nMes BO3MOX-
HOCTb /IeFICTBOBATh MACCUBHO, Y CyZa UMETUCh ObI OCHOBAHUS JJIs1 OTKAa3a B YOBJIETBOPEHUH TPeOOBaHUH,
HO He JIJIs1 OCTaBJIeHU 3asBIeHus 6e3 ABIKEHU.

Kpowme Toro, ¢pakTruecku cyz MpOU3BeN OLIEHKY 0Ka3aTeNIbCTB, YTO JIOMYCKAETCA UCKIIOYUTETHHO
B cTazuu cyie6HOTO pazbuparenbcTBa. Ha IpeiecTBYIOMIMX e 3Tanax JIUIIb OMpeAeIsaeTcs IpegMeT J0-
Ka3bIBAHUS U OPraHU3yeTCss COOMpaHUe JOKa3aTeNbCTB.

Mexzy TeM B ]aHHOM ciIy4ae cyZ GaKTUUeCKH BhIIIeJ 3a ITpe/iesibl pa3pelleHNs TeX BOIIPOCOB, KOTOPhIe
OTHECEHBI UMEHHO K CTaZiuu BO30Y:K/AEHNsI TPOU3BOCTBA 10 ZieTy. TeM caMbIM ITPOUTHOPUPOBAHBI IPABU-
JIa 0 TOM, YTO 3aTpe60BaTh HEOOXOAMMBIE /IS pa3pelleHus [iesia J0Ka3aTeabCTBa Cy/l BIIPaBe JIUIIb TIPU €r0
MIOJITOTOBKE K cyzleOHOMY pa3bupaTenbeTBy (1. 148, 149 TTIK PD), a mpu paccMOTpeHHMH HCKa TI0 Cylile-
CTBY — JIUIIIb BIIpaBe MIPe/JIOKUTh CTOPOHAM IIPe/ICTaBUTh HOBEIE (JOTIOTHUTENbHBIE) JoKa3aTenbeTBa (4. 1
ct. 57 TTIK P®) [4]. [lns cyne6HOM IPaKTUKU COXPaHSAET aKTyaIbHOCTh GOPMAIbHO YTPATUBIIIEE CHTY Pa3hb-
sicHeHUe: «HeZomycTnM OTKa3 B BO30OYKeHUH I'PAXKJAHCKOTO /iejia 0 MOTUBaM HeZIOKa3aHHOCTH 3asIBJIeH-
HOTO TpebOBaHUs, MPOITyCKa CPOKA MCKOBOM JaBHOCTH U JIPYTUM HE IIPEAyCMOTPEHHBIM 3aKOHOM OCHOBA-
HusIM» [5, c. 809].

3auvacTyro Hanbosee 3GpPeKTUBHBIM OKa3bIBAETCS IIPOCTOE PellleHNe, 3aKIJaloliee B cebe ONTHMaIb-
HOCTh ¥ PAIlMOHATIBHOCTh COBEPIIAEMBIX /leiicTBUi. OCTaBUB 3asBIeHUe Oe3 ABMKEHUA, Cybsd HE YMEHb-
IIVJI HAarpy3Ky, 100 3asBieHre OyZeT M0JaHO BHOBb, YTO OOYCJIIOBUT BEIHECEHUE OTIPE/IEIEHUS O TIPUHATUN
3asBJIeHUA U ITOATOTOBKE Zlena K cyzebHOMY pazbuparenbcTBy. HanpoTus, coBepiieHre HeoOs13aTeTbHBIX
MIPOIIECCYyaTbHBIX AEMCTBUM TOBIeYeT CHIDKeHNeEe 3P PEeKTUBHOCTU MMPABOCYAUS BCIEACTBUE JOTIOTHUTENb-
HBIX PacXo/iOB, IOHECEHHBIX CyZeOHBIM OpraHOM. [IOMOIIHUK CyZbY, TOTOBUBIIUI TPOEKT, HEC ¥ BpEMEH-
HbIE IIOTEePU, KOTOPBIE ITIOTEHIIMAIbHO HEraTUBHO MOTYT CKa3aThCA HAa MHBIX paccMaTpuBaeMbIX gesnax. Vc-
KOMas ONTHMAaJbHOCTD B JAHHOM CJIydae KpoeTcs B IIPaBWIbHOM TOJIKOBAaHUY, @ UMEHHO yACHEHUU HOPM
MPOIIEeCCyaTbHOTO TPaBa, Yero He 0OHAPYKUIOCh B PACCMAaTPUBAEMOM CJIydae. DTO BBICTYIIAET KIFOUYEBBIM
dbakxTOpoM Ipu oTpesieIEHUU UTOTOBOTO 3HaUYeHUA 3GdEeKTUBHOCTU ITPABOCYVA.

VHast 110 CyTH, HO CXO3Kast 10 MOZEJU CUTyallys HabJoganack py BEIHECEHUU OTIpeZieIeHNs O BO3Bpa-
IIeHUU MCKOBOTO 3asBIeHUA JKee3HOZOpOXXHBIM paiioHHBIM cyzioM bapHayna. OcHoBaHueM /71 coBeplile-
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HUSA MOZ06GHOTO TPOIECCYATBHOTO AEHCTBUA, 10 MHEHUIO CYZa, TIOCTYXKUJI TOT GAKT, YTO I[eHa MCKa He TIpe-
BBICHJIA TIITHAECT THICIY PyOsiel. JlaHHBIHM GaKT MpeACTaBIsICS Obl IOTUYHBIM, €CJTH HE TO 0OCTOSATENBCTBO,
YTO KCTeL], HOMUMO [IPOYero, 3asBII TpeboBaHNe O KOMITEHCAIIH MOPaJIbHOTO BpeZa. B aToli cBsA3u onpe-
ZieJIleHHble COMHEHVS BBI3bIBAET BEIOpaHHAs CyZieOHast MO3UIHA, TIOCKOBKY 4. 1 cT. 23 I'TIK P® ¢ oroBopKoii,
peAycMOTpeHHOMH 4. 2 cT. 23 I'TIK PO, 3akperuiaeT GpopMaibHO UCUEPITBIBAIOITYI0 KOMIIETEHI[UIO MUPOBBIX
CyZeii, uCKIItoYas BO3MOKHOCTb pACCMOTPEHUs Ziesl O BO3MeIlleHUH MopaibHOro Bpezia. CJIOBHO UTHOPUPYA
YKa3aHHOE 00CTOSATENBCTBO, CYZ TAKXKE OTKA3aJl B pealn3aluy [paBa Ha CyeOHYIO 3aluTy.

Moz etre 60IBIIUM BOIIPOCOM OKa3biBaeTcsA 3pPeKTUBHOCTD MPABOCYIUSA C YYETOM TOT'O OOCTOSATEND-
CTBA, YTO UCTILY OBUIO PEKOMEHZIOBAHO OOPATUTHCS K MUPOBOMY CyZbe COOTBETCTBYIOIIETO CyZeOHOro yJIacT-
ka. [locneguuii, pykoBozacTByAch cT. 23 I'TIK PO 1 07HO3HAaYHO TOJIKYA €€, COBEPIIWI KpaliHe OXXuzaeMoe
IIpolieccyaabHoOe JielicTBYE II0 BO3BPAallleHUI0 NCKOBOTO 3asABeHNsA. CaM e MCTell OKasasica B IIpolieccyasb-
HOM «TyIIHKe». [IpyurHa ONUCaHHOM CUTYyalluU, CBOAALIEN BO3MOKHOCTD JOCTHKEHUA 3aa4 rpaAaHCKO-
r'o CyZOIIPOU3BOZCTBA K MUHUMYMY U IIOBBIIIAIOIIel BpeMeHHbIe U leHe:KHbIe 3aTpaThl, a TaKXkKe yeIoBe-
YecKue pecypchl, BHOBb KPOeTCsl He IIPOCTO B OTCYTCTBUM ITPABOBOM OIpeZieIeHHOCTH, 8 B HEBO3MOXXHOCTU
obecrieyeHNs1 IeUCTBUA JAHHOTO PeXXrMa K HopMaM, GpyHKIMOHUPYIOLUTIM ZOCTaTOYHO JIUTETbHBIHI MepU-
O/1 ¥ UMEIOLINM, Ka3aJ0Ch Obl, yCTOHYMBYIO IPAKTUKY IPUMEHEHUS.

dakTopamu, BIUAIOIMMU Ha HeCTaOWIbHOE TPUMEHEHNE UMIIEPATHBHBIX Ha MEPBBIN B3IV HOPM,
SIBJITIOTCSA TTO3UNMH, popMupyeMbie BepxoBeiM Cyzom PO. Tak, B [TocTaHoBneHue [Lienyma ot 20.12.1994
N 10 «HexoTopble BOIIpOCH IPUMEHEHUA 3aKOHOATeNIbCTBA O KOMIIEHCAllUX MOPaJbHOTO BpeZa» yKasa-
HO, YTO IIPY PACCMOTPEHUH JIeJI O KOMIIEHCAITUU MTPUYMHEHHBIX HPABCTBEHHBIX WIN GU3NYECKUX CTpaZa-
HUU HEOOXOAMMO YYUTBIBATh, YTO «MOPAJIbHBIN BpeZ IPU3HAETC 3aKOHOM BPeZOM HEHMYIIeCTBEHHBIM,
HECMOTPS Ha TO, YTO OH KOMIIEHCHUPYETCS B IeHEXKHOUW WM MHOU MaTepuaibHON popmMe». Cyz BIIpaBe pac-
CMOTpEeThb TaKoe TpeGOBaHME U B KAUeCTBE CAMOCTOSTENBHOTO, MTOCKOJIBKY B CHUITY A€UCTBYIOIIETO 3aKOHO-
JlaTebCTBA OTBETCTBEHHOCTD 32 IPUYNHEHHBIH MOPAJIbHBIN yIlepb He HAXOAUTCS B IPAMOU 3aBUCIMOCTU
OT HAJIMYUS UMYIIECTBEHHOTO yIiep6ba U MOXKET IPUMEHATHCA KaK HapsAAy ¢ UMYIECTBEHHON OTBETCTBEH-
HOCTBIO, TaK ¥ CAMOCTOATENbHO.

C Zpyroii CTOPOHBI, CYIIeCTBYIOT U ZipyTHe, B TOM YKCje HalleJle ollpe/ie/IeHHYI0 MOoAAepKKY cpe-
[V IpPaBONIPUMEHUTENeN TTO3UIUHY, OZHAKO 00Ia/iarolye, Ha Hall B3IJIAJ, ONpeJeJeHHON JUCKYCCHUOH-
HOH cocTasiAwomel. Tak, mpeanaraeTcsa NCKOBOe 3asABIeHNe O KOMIIEHCAIIMU MOPaJIbHOI'O BpeZia I10aBaTh
MUPOBOMY CyZbe, eCJTU OJHOBPEMEHHO C TpebOBaHUEM MMYIIECTBEHHOTO XapaKTepa Ha CyMMy He Ooiee
50000 py6. 3as1BIEHO ITPOU3BOJHOE OT HEro TpeboBaHKe 0 KOMIIEHCAIIMH MOPaTbHOTO Bpea.

Ha ganHOM 5Tare He CTOJIb BaXKHBI pellleHre BOIIpoca O IOJCYAHOCTH U aHAIN3 BCeX MONOXKUTENbHBIX
U OTPULIATEIBHBIX CTOPOH COOTBETCTBYIOLIEr'O BBIBOZA, CKOJIb BAXKHO YCTAHOBJIEHUE €IMHBIX KDUTEPUEB
K PelleHHIO BOIIpoca 10 ONIMCAHHOM CUTYalluH, TIOCKOJIbKY MUPOBOMU Cy/ibs IIOC/IE BO3BPAllleHUA palilOHHBIM
CyZilaM MCKOBOI'O 3aABJIEHUA K PACCMOTPEHHUIO IIOCIEAHEr0 He IPUCTYNIWI. B 9TOM U ITpoABiaeTca onpese-
JIEHHas HelocJIeZ0BAaTeIbHOCTD B TOJTKOBAHUY ZIaBHO CYIIECTBYIOUINX HOPM IIPaBa, BIeKyllas Hecobmroe-
HUe IPUHITUIIA IPABOBOM OTIPeeJIEHHOCTH U CKa3bIBaromasacsa Ha 3G GeKTUBHOCTH MPaBOCYAUA.

Pe30HHBIN BOIIPOC: ABJISAETCS JIU MOJ00HAs CUTYyallus BHOBb BO3HUKIIel? Elle oZitH BOIPOC: 3aKOHO-
MepHa JIM TeHZIEHIIVS WUIH JKe Pedb O eJMHUYHBIX OIINOKax? CUTyauys, 1eACTBUTENIbHO, He HOBAsA, U BPsiZ I
pedb uzeT mpocTo 00 OMUOKax, MOCKOJIbKY MPUBEJEHHbIE IPUMEPH] BCTPEYAIOTCSA JOCTATOYHO YacTo B Cy-
neOHOM ITpaKTHKE.

B maHHOM Ciy4yae peub HZET He IIPOCTO O HelIpaBWIBHOM IPUMEHEHNH HOPM IIPOLeCCYyaIbHOIO IIpaBa.
Jlesio B ToM, 4TO 3GGEKTUBHOCTD MTPaBOCYIUA TOHMKAETCSA HE TOJIBKO MO KOHKPETHBIM /IeJIaM, a CIIoCOOHa
COWTY Ha MUHUMaJIbHbBIE 3HAYEHUS B CJIy4ae, eC/IU TeKylee pepopMUpOBaHUe MPOLeCCyalbHOTO 3aKOHOAA-
TeNbCTBA OyZIeT BO3BOAUTHCA Ha «HEIIPOYHOM QyHzAaMeHTe». K coxkaeHuIo, Hozo0Has HeollpeJeleHHOCTh
«3aITyCKaeT» CJIOXKHBIM MaXOBUK HEFaTUBHBIX COLUAIBHBIX MOCIeACTBUMA. CyOBEKTH TUIIAIOTCS BO3MOXKHO-
CTH BOCCTAaHOBUTH CBOU CyOBEKTHUBHBIE NTPaBa U MOJTYYUTH 3aIIUTY 3aKOHHBIX HHTEPECOB, YTO OOYCIOBIH-
BaeT MOCJIEYIONTYI0 MHEPTHOCTD B YYaCTHH B TPAXKAAHCKOM 060pOTe.

B 1es1s1X peozioieHrs COCTOSTHUS IPABOBOM HEOTIPeIeIEHHOCTH U, KaK CJIe/ICTBUE, TIOBbIIIeHNE 3ddek-
TUBHOCTH Cy/IOTIPOU3BO/ICTBA TPEOYETCSA UCIOIb30BAHUE TAKUX IIPUEMOB IOPUINIECKON TEXHUKU, KOTOPHIE
He BJIEKYT II0ABJIEHNA Ka3yUCTUYHBIX HOPM IIpaBa. K coxkayieHuIo, 3TOT IIyTh COBEPILIEHHO HEIIPOJYKTHUBEH.
[Tporeccel feaKTyaqu3anuy OyayT IPOUCXOAUTh MOMEHTAIBHO C Pa3BUTHEM CaMOU IPOIleccyanbHOM Gop-
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MBI, YTO [IOBJIeYeT 3a cOO0H JIMIIb HEOOXOAMMOCTh HOBBIX M3MeHeHn. KpoMe Toro, BO3MOXXHOCTh pacIiiy-
PUTENBHOTO U CHCTEMHOTO TOJIKOBAHUSA B TAKOM CJIy4ae OObeKTUBHO CHI)KAETCA.

Hanporus, Mogens Hanboee 061X HOPM cII0cOOHA OBITh IPUMEHUMOH K TI000H BO3HUKAIOLIEH IIpo-
IleccyaabHOM CUTYallly C y4€TOM CHCTEMHOTI'O U IIeJIeBOr0 CIIOCOOO0B TOIKOBAHUA. VIMEHHO TAaKOH IOAXO/
K IIOCTPOEHHIO CUCTEMBI 3aKOHOATENBCTBA BKYIIE C IOCAeAYIOIUM IIPUMeHEeHHEM HOPM Ha OCHOBAaHUU
BHYTPEHHEro yOexX/IeH!A U CyZeHCKOH AUCKPEeNY MTO3BOINUT 00eCIIeYnTh eJUHCTBO CyZeOHOM IPaKTHUKY.
Vcrnionb3oBaHue OOILINX, 3a4aCTyI0 OJIAaHKETHBIX, HOPM He ABJIAETCS IPUYUHOM ylleMIeHUs CyObeKTUBHBIX
npaB. PacCMOTpeHHBIE BhIIIE IPUMEPHI CBU/ETENbCTBYIOT 06 0OpaTHOM — Jake HaJIU4Yue OJHO3HAYHBIX
IpaBWI [TOBEZIEHUs He BiedeT abCOMIOTHO 6e30MIMO0YHBIX AelicTBUN. VIMess BO3MOXXHOCTh obecriedeHus
BapuaTHBHOCTH IIOBEAEHUA, Cy,Z[e6HbIe OpraHbl MaKCUMaJIbHO 3(1)(1)CKTI/IBHO HCIIOJIb3YKOT OCHOBHBIE Hayda-
Jla ¥l Uiey TPAXKAAHCKOT'O CyZIOTIPOU3BO/CTBA.
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MPOEKT 3AKOHA ANTANCKOIO KPAS

«0 B3AUMOJENCTBN OPTAHOB NrOCYAAPCTBEHHON
BNACTU ANNTANCKOIO KPASl U BEQAYLLUX BY3OB
AJNTTANCKOI'O KPASI»

A.A. BacunbeB
ANTavicKWV roCyAapCTBEHHbIN yHmBepcUTET (Poccus, bapHayn)
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ANTavickuvi rocyapCTBeHHbIV yHuBepcuTeT (Poccus, bapHayn)

A.A. Cepebpskos
ANTaviCKWV roCyAapCTBEHHbIN yHmBEpcUTET (Poccus, bapHay)

[TpexcTapieHa KOHLENINA U OCHOBHBIE TIOJIOKEHUA 3aKOHOIIPOeKTa ANTalicKoro Kpas O BeAyLIUX BY-
3ax AJNITaliCKOTO Kpasi. ABTOpaMHU OTMEYEHO CTpeMyieHHe defepaaIbHOTO IPABUTENBCTBA K 060COOTIEHUIO
0co00T0 TIyJa cpesyl peTHOHANIBHBIX YHUBEPCUTETOB B LEAX yepKaHUA TaJTaHTOB B PETHMOHAX U CHIDKe-
HUS MUTPALIMOHHOTO OTTOKA. Ha mepBoM aTane ObUIi 0OTOGPaHbI TAK HAa3bIBaeMbIE OITOPHBIE YHUBEPCUTETHI
B cybBbekTax Poccutickoit Pesepaniuivl, KOTOPBIE MOMYUUIH AOTIOTHUTENbHOE GUHAHCUPOBAHKE ITPOTPaMM
pa3BuTHs. CTaTyc OMOPHBIX BY30B TaK 1 HE TOIyYWI Pa3BUTHA B 00pa30BaTeIbHOM 3aKOHOATEIbCTBE, XOTS
pz cyobekToB PO puHAIM 3aKOHBI 00 OITOPHBIX By3aX, MIOAYEPKHYB UX 3HaYEHUE /I PErMOHATIBHOTO pas-
BUTHA. B paMKax MPpUOPHUTETHOTO HAIIMOHATIHHOTO ITPOEKTa Mpe/oaraercs oroopaTs B 2020-2024 rr. 80
00pa3oBaTeIbHBIX OPraHU3alUi BEICIIEr0 00pa30BaHus, KOTOPHIE I0/DKHEL 00eCIIeUNTh IIOATOTOBKY KaJpOB
JU1s1 6a30BBIX OTPAC/IENl SKOHOMHKH U COIMaNbHOMU cdeprl cydbekTa Poccuiickoli ®enepanum. [IpeanaraeTcs
MPOEKT 3aKoHa AJITaliCKOT0 Kpas 0 B3aUMO/,eiCTBUM OPraHOB roCyZapCcTBEHHOU BiacTu AJITalicKoro Kpas
1 006pa3oBaTeNbHBIX OPraHU3AIMH BBICIIEro 00pa3oBaHusA, 00eCceYnBaNIX OATOTOBKY KaZpoB /s 6a-
30BBIX OTpaciell 3JKOHOMUKHU U COLIMATbHOMN cdhephl ANTaliCKOro Kpas.

KiroueBsle cioBa: o6pa3oBaHue, YHUBEPCUTET, BEAYIINE YHUBEPCUTETHI, OTIOPHbIE YHUBEPCUTETHI,
pervoHalbHOE pa3BUTHeE, 00pa3oBaTeNTbHOE IPABO.

THE DRAFT LAW OF THE ALTAI TERRITORY “ON THE
INTERACTION OF PUBLIC AUTHORITIES OF THE ALTAI
TERRITORY AND LEADING UNIVERSITIES OF THE ALTAI

TERRITORY"”

A. A. Vasiliev
Altai State University (Barnaul, Russia)
E.S. Anichkin
Altai State University (Barnaul, Russia)

A.A. Serebryakov
Altai State University (Barnaul, Russia)

The article presents the concept and main provisions of the bill of the Altai Territory on the leading
universities of the Altai Territory. The authors note the desire of the federal government to isolate a special
pool among regional universities in order to retain talent in the regions and reduce migration outflows.
At the first stage, the so-called core universities in the constituent entities of the Russian Federation
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were selected, which received additional financing for development programs. The status of supporting
universities was never developed in educational legislation, although a number of constituent entities
of the Russian Federation adopted laws on supporting universities, emphasizing their importance for
regional development. Within the framework of the priority national project, it is supposed to be selected
in 2020-2024. 80 educational institutions of higher education that provide training for the basic sectors
of the economy and social sphere of the subject of the Russian Federation. The article proposes a draft
law of the Altai Territory on the interaction of state authorities of the Altai Territory and educational
institutions of higher education, providing training for basic sectors of the economy and social sphere of
the Altai Territory.

Keywords: education, university, leading universities, core universities, regional development,
educational law.

Doi: https://doi.org/10.14258 /ralj(2019)4.2

OHLIEIILIMS BAKOHOITPOEKTA
[TomaraeM HeOOXOAUMBIM OTMETHUTD, YTO TIPUHATHE 3aKOHA ANTaiickoro kpas «O B3aMMOOTHO-
€HUAX OPraHoOB roCyZlapCTBEHHON BacTy ATalickoro Kpas U BeAyIIuX YHUBEPCUTETOB AsTali-
CKOTI'0 Kpas» IT03BOJIUT PElIUTh LIeIbli psaf 3aza4:

Bo-1iepBrIX, B3aUMO/ZieiCTBUE PETMOHATBbHBIX OPTAaHOB BJIACTH U By30B AJITalicKOTo Kpasi JaBHO HyKJa-
€TCA B YeTKOM ITpaBoBOIi ocHOBe. [IpenMyIllecTBEHHO OTHOIIEHNS MeXXy OpraHaMu BJIaCTH U By3aMU CTPO-
ATCS HAa OCHOBE COIVIAllIeHUH, HO 6e3 BHATHON HOPMAaTUBHOM IIPaBOBOI OCHOBBI. 3aKOH MOT OBl MIPUJATh
IIpaBOBBIE PaMK{ TaKOMY B3aHMOZENCTBHUIO.

Bo-BTOpBIX, 3aKOHOIIPOEKT HY>KHO pacCMaTpUBaTh KaK IIPaBOBYIO OCHOBY JJIA IOAAEPKKU BCEl cucTe-
MBI BBICIIEr0 06pa3oBaHuA B AsntalickoM kpae. Kak TaKOBOUM CUCTEMHOM I0PUANYECKON OCHOBBHI JIJIS TIO/-
JIEP’KKU 3a CYET PErMOHANIBbHOTO Oro/KeTa deiepasbHBIX 00pa3oBaTeNbHBIX OpraHU3aluil BHICIIETO 06pa-
30BaHMA HeT. BMecTe ¢ TeM Takas oj/iep:kKa UMeeT MeCTO M MOXKET OBITh pacIiipeHa.

B-TpeThUX, MPOEKT 3aKOHA MOATOTOBJIEH B KOHTeKcTe HalnmoHanpHOTo mpoekTta «ObpazoBaHue» (yTB.
24 nexabps 2018 r. mpesuguymom CoBeta npu [Ipesuzente PO mo cTpaTernieckoMy pa3BUTHIO U HAIMO-
HaJIbHBIM IIPOEKTaM), KOTOPBIM IIpe/osaraeTcss KOHKypPCHBINM OTOOP 06pa3oBaTeIbHbIX OpraHU3aIuii BbIC-
mero o6pa3oBaHusA, 00eCIIeYNBAIOIINX TOATOTOBKY KaZpOB /i 6a30BBIX OTpacieli SKOHOMUKHU U COLUAIb-
HoW cdepsl. Takux opranusanuii 6yzer onpezeneHo 80. JI060i By3 AITaliCKOro Kpast MOXXeT IIPeTeHI0BaTh
Ha nobezy B 9TOM KOHKYPCe U JJOIIOJTHUTEIbHBIE MEPHI TOCYAapCTBEHHON MoAAepKKU. O4eBHUIHO, YTO rO-
cyZapcTBeHHas IIONIMTHKA B cdepe BhICIIEro 00pa3oBaHus HallpaB/ieHa Ha BbIIeJIeHHE BeAYIINX YHUBEPCU-
TETOB CpPe/Ii PETHOHATBHBIX BY30B, KOTOPbIE UT'PAIOT OOJIBITYIO POJIh B COI[UAIbHO-9KOHOMUYECKOM Pa3BU-
Tun cyopekToB Poccuiickoit ®ezeparuy. OTa KaTeropusa By30B UZET Ha CMEHY OTIOPHBIM YHHUBEPCUTETAM,
COXPaHAA TY XKe UZe0 BeyIINX BY30B JJI PETMOHOB KaK MHCTUTYT COXPaHEeHUs TAJIAaHTOB B perloHax U Io-
JIOXKUTETHHOTO BIUSHUS HA PETMOHATBHOE 6J1ar0COCTOSTHUE.

B-4eTBepThIX, MHOTHE CyOBeKTH PO B CBOEM 3aKOHOZATENIBCTBE ONIPeEIIUIN ITOPS0K B3aNMOZEHCTBUSA
OpraHoB MyOJIWYHOHN BJIACTU U CUCTEMEI BhICIIEro obpazoBanus [1, c. 6]. Tak, 3aKOHbI 06 OITOPHBIX YHUBED-
cUTeTax MPUHATHI B PocToBCcKO# obnacTH, Pecriybivke Kanmbikusa u KemepoBckotii obnactu [2, ¢. 7]. B cTpa-
TEern4ecKuX U MPOTrPaMMHBIX JOKYMEHTaX OOJIBIIMHCTBA PErMOHOB YCTAHOBIEHA POJIb BY30B B PErMOHATb-
HOM pa3BUTUU — CeBepHBIN ADKTUYEeCKUN YHUBEPCUTET U JP.

HakoHell, IpUHATHE TPE/JIOKEHHOT0 IOKYMEHTA CTaJIO ObI TO3UTHUBHBIM CUTHAJIOM /i peZiepasbHOM
BJIACTU OTHOCHUTEIbHO 3aWHTEPECOBAHHOCTH AJITAICKOT0 Kpasi B pa3BUTHUU YHUBEPCUTETOB, BBICLIETO 00pa-
30BaHMA B I1€JI0M, UHTETPALlH By30B B COLIMAIbHO-5KOHOMUYECKOE U KYJIbTypPHOE pasBUTHE PErUOHa, 3aJ10-
JKUJIO IOTIONTHUTENBHYIO OCHOBY /ISl IOO€E/BI By30B ANTalicKoro Kpas B peZiepaJbHOM KOHKYpCE 10 0TO0PY
00pa3oBaTe/bHBIX OPTaHU3AIMH BHICIIEr0 06pa3oBaHusA, 06eCIIeYNBaIOIINX TOATOTOBKY Ka[pOB A 6a30-
BBIX OTPACJel 3KOHOMUKU U COLUANBHON chepHI.
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IIpoekT
3akoH AJstTaiickoro kpas «O B3auMOIeiCTBUM OPraHOB rocylapCcTBeHHOM BiIacTu AJITaiickoro kpas
¥ 06pa3oBaTeIbHBIX OpPTaHU3alHid BEICIIIEr0o 00pa3oBaHus, 06eceYnBalOINX MOATOTOBKY KaJ[pOB
ZUig 6a30BBIX OTpaciieii 5JKOHOMHUKHU U COIHAIBHOM cepbl ATaliCKOTO Kpas»

Cratbsa 1. IIpeameT IpaBOBOTO pPeryIvupoOBaHUA HACTOAIEr0 3aKOHAa

Hacrosmuii 3aK0H peryiupyeT OTHOLIEHUS MeX/Ay opraHaMu rocyZjapCTBeHHOM BiacTu AsTaiickoro
Kpas ¥ 06pa30BaTeIbHBIMU OPTaHU3AIUAMU BBICIIETO 0O6pa3oBaHusA, 00eCIeYNBaOIINMU MOATOTOBKY Ka-
ZpOB /17151 6a30BBIX OTPac/iel SKOHOMUKY U COLUAIbHON cdepbl AJITaliCcKOro Kpas, B IIeJIIX KaZ[poBOro U Ha-
YYHO-HUCCIIEA0BATENBCKOTO 0OeCIIeYeH s COIIMATbHO-9KOHOMUYECKOTO Pa3BUTHs AJITaliCKOTO Kpasi, a TaK-
K€ TIOJTHOMOYHS OPraHOB TOCYZapCTBEHHOU BIaCTU AJNITaliCKOT0 Kpasi B IAHHOM cdepe.

CraTbda 2. OCHOBHbIE IOHATHSA, IPUMEHAEMbIe B HACTOAILeM 3aKOHe

1. OcHOBHBIE TIOHATHSA, UCIIONb3yeMble B HACTOALEM 3aKOHe, IPUMEHAIOTCS B 3HAUYEeHUAX, OIIpe/ieieH-
HBIX deflepaTbHBIMU 3aKOHaMu OT 29 nekabpsa 2012 . N2273-03 «06 obpaszoBanuu B Poccutickoii Dezie-
parnu» 1 ot 23 aBrycra 1996 r. N2 127-®3 «O Hayke U rocylapCTBEHHON HayYHO-TeXHUYECKOH! ITOIUTHKE».
2. [lns 1eyieit HaCTOSAIIEro 3aKOHa 0J, 06pa30BaTeIbHON OpraHu3alyel BeICIero o6pa3oBaHus, obec-
MeYMBaroIell MoArOTOBKY KaZpOB /I/is1 6a30BhIX OTpac/iell SKOHOMUKU U COIUATbHOM chephl ANTaiCKOTo
Kpas, TOHMMaeTcsa 06pa3oBaTebHasA OpraHU3alysA BhICIIEro 00pa30BaHusA, HAX0OAAIIAsACA Ha TEPPUTOPUHU
Ausrratickoro Kpasi, Mpu3HaHHasA [MobeuTeNIeM 10 pe3yJabTaTaM IIPOBeJeHHOTO MUHUCTEPCTBOM 006pa3oBa-
Hus U Hayku Poccuiickoii Peziepariuu mybIMYHOTO KOHKypca Ha GUHAHCOBOE 00Oeclieue e 3a CUET CPE/ICTB
dbeznepambHOTO OlO/IKETa 0Opa30BaTENbHBIX OPTaHU3AIUI BBICIIET0 06pa30oBaHuUsl, 00€CIIeYMBAIOINX MO/
TOTOBKY KaZpOB /JIs1 6a30BbIX OTpacjeil S3KOHOMHUKHU U COLMATbHOM cdephbl B paMKaxX MPUOPUTETHOTO Ha-
I[MOHAIBHOTO TIpoeKTa «O6pa3oBaHue».
CraTbs 3. 3a[auy HACTOSILEro 3aKOHa
3ajayaMy HaCTOAIIEro 3aK0oHa ABJAI0TCA:
— TmpaBOBOe obeclieueHre UHTErpaluy 06pa3oBaTeIbHbIX OPTaHU3ALINI BHICIIET0 00pa30BaHUs,
00ecrevnBaroUX TOATOTOBKY KaZpOB /jis 6a30BBIX OTPAC/Ie SKOHOMUKH U COIMATBHOU chephl
AsrTalickoro Kpasi B COIIMaIbHO-9KOHOMHYECKOE pa3BUTHE AJITalCKOTO Kpas /ISl TOBBIIIeHUs OJ1a-
TOCOCTOSHUSA U Ka4ecTBa XKU3HU TPaXK/aH;
— WCIOJb30BaHME IMOTEHI[HANa 06pa30BaTeNIbHBIX OPTaHU3aNH BBICIIETO 00pa30BaHUs, 0becedn-
BAIOIINX IOATOTOBKY Ka/IPOB /IS 6a30BBIX OTPACIel S3KOHOMUKHY U COLIMANbHOUN chephl ATTaiCcKo-
T'o Kpasi /iJIs pa3BUTHA 00pa3oBaHUsA, HAYKU, KyJIbTypPhl U COIIMATBHOU cdepbl ANTACKOTO Kpas;
— obecnievyeHre AnTaliCKOTO Kpas KaZpaMHy BBICIIEN KBATUDUKAIIUY U 3aKPeIIEeHHE MOJIOZIEIKU B AJI-
TaliCKOM Kpae.
CraTb4 4. [IpUHIIUIIBI pEeryJIMPOBAaHUA HACTOALETrO 3aKOHA
[TpuHLIUIIAaMU PeryINpPOBaHUA HACTOAIIETO 3aKOHA ABJIAIOTCA:
— mpusHaHMe 06pa30BaTeTbHBIX OPraHU3aIHi BBICIIETO 00pa30BaHUs, 00eCIIeYNBaIOIINX TTOATOTOB-
KY Ka/IpOB /7151 6a30BbIX OTPAC/IEH SKOHOMUKU U COITUATBLHOM cepbl AJITaliCKOTro Kpasi B KAYeCTBE
BaYKHOT'O COI[UAIBHOTO MHCTUTYTA, 0O6€CIIeUNBAIOIIEro HayYHbIH IIOTEHIUAJ U TIOATOTOBKY KaZpOB
JUTA COIIMaIbHOM chepbl, 5KOHOMUKH, KyIbTYPEL, TOCYZAapCTBEHHOI'0 M MyHUITUIIATBHOTO YIIpaBie-
HUSA;
— ydYeT UHTepecoB U KOMIETEHTHOCTH KOJUIEKTHBA 00pa3oBaTeIbHBIX OPraHMU3alii BEICIIEro o6pa-
30BaHUsA, 06EeCIeYnBaIOIIel OATOTOBKY KaZIpOB /Il 6a30BBIX OTPACTIed SKOHOMUKH U COLIUAIb-
HOH chepsl ANTalicKOro Kpas Ipy pa3paboTKe U pean3alivy roCyIJapCTBEHHON MOMUTUKY AJTTak-
CKOT'0 Kpasi B COIIMaJIbHO-OKOHOMUYECKOH cdepe, 00pa3oBaHUU U HAayKe AJITalCKOTrO Kpas.
Cratbs 5. OCHOBHbIE HallpPaBJIeHNs B3aUMO/IEHCTBUSA OPraHOB roCyZJapCTBEHHOM BiIacTu AJITaii-
CKOTO Kpasi M 06pa3oBaTe/IbHbIX OpraHu3aluii BbICIIEro 00pa3oBaHus, 00ecIeYnBarOUX MOATOTOB-
Ky KaZIpOB /11 6a30BbIX OTpacjeil SKOHOMHKH U COIUAIBHOM cephl AnTalickoro Kpas

1. OCHOBHBIMU HaIlpaBIeHUAMU B3aUMOZeYICTBYA OPTaHOB I'OCyIapCTBEHHOM BIacTu ANTalicKoro Kpas
1 06pa3oBaTeNbHBIX OPraHU3AIMH BBICIIET0 00pa30BaHusA, 00eCIeYNBAONINX OATOTOBKY KaZipoB /s 6a-
30BBIX OTPac/ell 5JKOHOMUKH U COLMATbHOMN cdepbl ANTaliCKOTO Kpas, SIBIAIOTCA:

1) pa3BuTre u 3pPeKTUBHOE UCIOIb30BaHNE HAyYHOI'0, HAYYHO-TEXHUYECKOI'0, MHHOBAI[OHHOTO

1 06pa3oBaTeIbHOTO MOTEHIMAIA 06pa30BaTeIbHBIX OpPraHU3alNi BEICIIET0 06pa3oBaHus, 00eceqnBao-
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IIUX ITOATOTOBKY Ka[pOB /Jisi 6a30BBIX OTPAC/Iel 3KOHOMUKH U COIUAIBHOM chephl AMTalicKoro Kpas B Iie-
JIIX Ka/[pOBOTO Y HAyYHO-UCCIIEZIOBATETHCKOTO 00eCTIeueHUsA COITMaTbHO-9KOHOMUYECKOTO Pa3BUTUA AJl-
TalCKOro Kpas;

2) puBeYeHre 00pa30BaTeIbHBIX OPraHMU3aLNI BBICIIETO 06Pa30BaHuUsA, 06eCIeUNBAOLINX TOATOTOB-
Ky KaJpOB /i1 6a30BbIX OTpacjeil 5JKOHOMUKH U COIIMANbHOM cdeprl ATTaliCKOTO Kpasi, K pellleHUIo 3a/ay,
MIPelyCMOTPEHHBIX CTpaTeruell CoIuasIbHO-9KOHOMUYIECKOTO Pa3BUTHA AJITAlICKOTO Kpasi, a TaKXKe PyTHU-
MU IOKyMEHTaMH CTPATErNYeCKOro INIAaHUPOBAHUS AJITalCKOTO Kpas;

3) obecrieueHre Ha OCHOBE HAyYHBIX JIOCTHKEHUI 00pa3oBaTeNbHBIX OPTaHU3aIUi BBICIIEr0 06pa3o-
BaHUsA, 00eCIIeYNBAIOIINX TIOATOTOBKY KaZIpOB /JIsi 6a30BhIX OTPACIell SKOHOMUKH U COLIMANbHON chephl
AnTatickoro Kpas, palloHaJIbHOTrO U 9PpPEeKTUBHOTO MCIOIb30BaHUA PECypCOB ATalicKoro Kpas, IIOBbI-
IIeHUsT KOHKYPEHTOCITOCOOHOCTH MTPOM3BOAUMBIX B AJITalICKOM Kpae TOBAapOB, BBITIOTHEMBIX PabOT U OKa-
3BIBAEMBIX YCIIYT;

4) oka3aHMe COAENCTBUA B MPOXOXK/IEHUH TIPAKTUKH, CTAXXKUPOBKH U B TPYZIOyCTPOUCTBE CTYIEHTOB 00-
pa3oBaTebHbIX OPTaHU3AIIMH BICIIEr0 06pa30BaHusd, 00eCIIeYUBAOIINX TOTOTOBKY KaIPOB /it 6a30BBIX
oTpacyeil 5KOHOMUKU U COLIMaNbHOM chepsl AnTaiickoro Kpas, B opraHax rocyZapCcTBeHHOM BlacTy AnTaii-
CKOTO Kpasi, a TAK)Ke B HAXOAAIMXCS HAa TEPPUTOPUHN AJITAMCKOTO Kpast OpraHU3aIUsX;

5) cofieiicTBUE B Pa3BUTHH MaTepUaTbHO-TEXHUYECKOH 6a3bl 00pa3oBaTeIbHBIX OPraHU3aIlii BhICIIIE-
ro o6pa3oBaHUs, 00eCIIeYMBAIOIINX TOATOTOBKY KaZPOB /JIs1 6a30BbIX OTpaC/iell SKOHOMUKY U COLIMATbHON
cdepbl AsTalickoro Kpasi, peoCTaBJIEHUY 3€MeTbHBIX YIaCTKOB U 3[JaHUM, COOPYKEHUH B 6€3BO3Me3/[HOE
MOJIb30BaHUE;

6) TOMyJIApU3aALUs eI TENbHOCTH 00pa30BaTeIbHBIX OPTaHU3aIMH BEICIIEro 00pa3oBaHus, obecreqn-
BAIOLINX MTOATOTOBKY KaZpPOB /s 6a30BBIX OTPAC/Iel SKOHOMUKYU U COLUATBHOMN chepbl ATaliCKOTrO Kpas;

7) pa3BUTHE U peayu3aliia COINaIbHO-KyIBTYPHBIX, CHOPTHUBHBIX U 3/I0POBbeCcOEperaroniix MpoeKTOB;

8) peanm3arua KJIacTePHBIX IPOEKTOB ¥ MHUIIMATUB AJITaliCKOTO Kpas;

9) UCIOTB30BAHUE COLUATBHO-KYIBTYPHOM NHQPACTPYKTYPBI 00pa30BaTENIbHBIX OPraHU3aI[U BBICIIIE-
ro o6pa3oBaHUs1, 06eCIIeYBAIOIIUX TOTOTOBKY KaIPOB /IJIs1 6a30BbIX OTpac/ieli 3KOHOMUKY U COLIMATbHON
cdeprr ATaiickoro Kpas, A1 IpOBeeHUA KPaeBbIX MePOIIPUATHUH;

10) peanu3anys MEPOIIPUATHIH IPOrPaMMBI PAa3BUTHUA 00pa30BaTeNIbHBIX OPraHU3alHi BRICIIETO 0Opa-
30BaHMsA, 06EeCIIEUNBAIOIINX TOATOTOBKY KaZpOB /st 6a30BhIX OTpacieil 5SKOHOMUKH U COITUATbHOM cdepr
Asratickoro Kpasd;

11) mpoBeZieHVEe COBMECTHBIX KOHGEPEHITNH, CEMUHAPOB U APYTUX MEPOIPUATUH, TIOCBALMIEHHBIX BO-
MpOCaM COITMATbHO-9KOHOMHUYECKOTO Pa3BUTHSA AJITACKOTO Kpasi.

2. OpraHsbl rocyZapCTBEHHOH BacTy ANTalCKOTo Kpas U 00pa3oBaTeibHblE OPraHU3AIMH BBICIIETO
obpaszoBaHusi, obecrevYnBaroye MOArOTOBKY KaApOB /i 6a30BbIX OTPACIeil 5KOHOMUKHU U COLMATbHOM
cheprl AnTalickoro Kpas, B IIeJIAX KaZ[pOBOT'0 ¥ HAyYHO-UCC/IEZ0BATEIbCKOr0 06ecedeH s CONaabHO-
SKOHOMHUYECKOTO PA3BUTHA AJNTANCKOTO Kpas OCYIIeCTBIAI0OT B3aUMOZAECTBHE IO MHBIM BOIIPOCAM B COOT-
BETCTBUHM C 3aKOHOZAaTenbcTBOM Poccuiickoii deziepaniuu M 3aKOHOAATENBLCTBOM AJITACKOTO Kpasi, a Tak-
JKe 3aKTFOUEHHBIMU MEXY HUMU COTJIAIIEHUAMU.

CraTbs 6. [IoTHOMOYYS OPraHOB rOCyAAPCTBEHHOM BIacTH AJTalicKoro kpas B cdepe B3anMoeii-
cTBUSA ¢ 06pa30oBaTeIbHBIMY OPraHU3AIVSIMHU BBICIIETO 06pa30BaHuUs, 00eCIeYnBAIOIUMU II0ATOTOB-
Ky Ka/JIpOB /11 6a30BbIX OTpacjeil 93KOHOMHKHU 1 COIUANbHOM cepbl ATTalicKoro Kpas

1. K mostHOMOYMAM ANITalicKoro KpaeBoro 3aKkoHozareabHoro Co6paHus B chepe B3auMOozAeCcTBYA C 00-
pa3oBaTeIbHBIMU OPTaHU3ALUAMHE BBICIIEr0 06pa30BaHus, 00eCeunBaIOINMU IOATOTOBKY KaZpoB /s 6a-
30BBIX OTpac/iell SKOHOMUKHU U COIIMATBHOU chepbl ANTANCKOTO Kpasi, OTHOCATCS:

1) npuHATHE B IIpeZesiaX CBOe KOMIIETEeHIINH 3aKOHOB AJTaliCKOro Kpas II0 BOIIpOcaM B3auMOZel-
CTBUS OPraHOB TOCYAAPCTBEHHOM BJIACTH AJITAliCKOTO Kpasi ¢ 06pa3oBaTebHBIMU OPTaHU3alMsIMU BBICIIIE-
ro o6pa3oBaHus, 06eCIeUnBaIOIUMU TIOATOTOBKY KaZpOB /i 6a30BBIX OTpacIeil SJKOHOMUKHU U COIMAIb-
HOU chepsl AJITaliCKOTO Kpasi, U KOHTPOJIb 32 UX UCIIOTHEHUEM

2) BKJIIOUEHUE MPe/ICTAaBUTENIEN 06pa30BaTeIbHBIX OpraHU3aIIUi BBICIIETO 00pa30BaHMs, 00eceunBao-
XX TOATOTOBKY KaZIpOB /IJis1 6230BBIX OTpacjeil 5JKOHOMUKH U COIUATbHOMN chepbl ANTAalCKOTO Kpas, TI0 CO-
IJIACOBAHUIO B COCTAB COBEIATEIbHBIX OPraHOB ITPH AJITaliCKOM KpaeBoM 3akoHozarenbHoM CobpaHuy;

3) mpuBJeUeHe MIpeCTaBUTENe 06pa30BaTeIbHBIX OpraHU3aLnii BEICIIEro 06pa3oBaHusi, obecrnedu-
BAaIOIIUX MTOATOTOBKY KaJpOB /s 6230BBIX OTpacell SJKOHOMUKHU U COLMATBHOM cephl AMTaliCcKOro Kpasd,
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IO COTVIACOBAHMUIO K 3KCIIEPTU3E IIPOEKTOB HOPMATHUBHBIX IIPABOBBIX aKTOB, PACCMAaTPUBAEMBIX AJITaliCKUM
KpaeBbIM 3aKoHOZaTeNbHBIM CoOpaHueM;

4) ocyuecTB/IeHNe UHBIX IOJTHOMOYHY B COOTBETCTBUM C 3aKOHOZaTeIbcTBOM Poccutickoit Pezsepariuu
Y 3aKOHOZIATEeIbCTBOM AJITalCKOTO Kpasd.

2. K nonsomouwnsim [IpaBuTeIbCTBA ANITACKOT0 Kpast B chepe B3auMO/IeHCTBHSA ¢ 00pa3oBaTeIbHBIMU
OpraHM3alUAMU BBICIIEro 06pa3oBaHus, 00eCIeYNBAIOIINMHY ITOATOTOBKY KaZpOB /1 6a30BBIX OTpaciei
SKOHOMUKH U COIUAIBLHOM chephl ATTalCKOTO Kpasi, OTHOCATCA:

1) mpuHATHE B IpeZiesiaX CBOeH KOMITETEHIIMY HOPMAaTUBHBIX IIPABOBBIX aKTOB, PETYTUPYIOIIUX BOTIPO-
CBI B3aUMO/IEICTBHS OPTaHOB HCIIOJHUTEIbHON BIaCcTH AJITaliCKOro Kpas ¥ 06pa3oBaTeIbHbIX OPraHU3ali
BhICIIEro 0O6pa3oBaHusl, 006eCIeYnBaIONINX MOATOTOBKY KapOB AJIs1 6a30BBIX OTpaciell SKOHOMUKY U COLIU-
aymbHOM cdepsl ANTalicKoOTo Kpasd;

2) 3aKJIIOUeHMe COTIAlIEeHU O B3aNMOJEHCTBIY € 06pa30BaTeTbHBIMU OPTraHU3alUAMY BBICIIETO 00-
pa3oBaHwUs, 00eCleYnBaIOIINMU MTOATOTOBKY KapOB /i 0a30BBIX OTPACTIEN SKOHOMUKHU U COI[UATbHON
cdepbl ATalickoro Kpas;

3) BKJIIOYEHHE TIpeCTaBUTeIel 00pa3oBaTeNbHBIX OPraHNU3aluil BeIcIero 00pa3oBaHusi, obecrevn-
BAIOIIUX ITOATOTOBKY KaZIpOB /71 6a30BBIX OTpaciell 5JKOHOMHUKHU U COLIMATBHOM cepbl ANTaliCKOro Kpad,
IO COIVIACOBAHUIO B COCTAB COBEIaTeIbHBIX OPraHoB IpH [IpaBuTenbeTBe ANTaiickoro Kpas;

4) mpuBedeHMe 00pa3oBaTeIbHBIX OPraHU3aIMi BEICIIEro 06pa3oBaHus, 00eCIIeYnBarOIINX TOATOTOB-
KY KaZIpoB /71 6a30BBIX OTpac/ieil 5JKOHOMUKH U COLMANbHOMN cdepbl ANTANCKOTO Kpasi, 10 COVIACOBAHUIO
K 9KCIIEPTHU3€ TPOEKTOB HOPMAaTUBHBIX ITPABOBIX aKTOB [IpaBUTENIbCTBA AJITAMCKOTO Kpas;

5) ocymiecTBIeHNe NHBIX IIOJTHOMOYMM B COOTBETCTBHUU € 3aKOHOZATeIbcTBOM Poccutickoit Peseparyu
1 3aKOHOZATeIbCTBOM AJITAliCKOT0 Kpas, B TOM YHCJIe HA OCHOBAaHUH COIVIallieHn Mexxay IIpaBuTenbcTBOM
AnTaiickoro Kpas 1 06pa3oBaTebHEIMU OpraHU3aLUsMHU BBICIIETO 06pa30BaHuUsI, 06eCIeYnBAOLUINMHU TTO/-
TOTOBKY Ka/IpOB /IJI1 6a30BBIX OTPac/iell 5KOHOMHUKH U COIUATIBHOM chepbl ATTaliCKOTOo Kpas.

3. K moJTHOMOYMAM UHBIX OPTaHOB HCIIOJHUTENBHON BIACTH AJITaliCKOTO Kpas B cdhepe B3auMoe-
CTBUsA ¢ 00pa3oBaTENbHBIMU OPTaHU3AIUSAMU BhICIIETO 00pa30BaHuUsA, 00eCTIeUNBAIOIINMU TOATOTOBKY Ka-
ZpOB AJis1 6230BBIX OTpaciell S3KOHOMUKH U COLUAIbHOU cdeprl ANTaliCKOTO Kpast, OTHOCATCS:

1) BKJIIOYEHUE TIpeJCTaBUTENEN 00pa3oBaTeNbHBIX OpPraHU3aluil BeICIIero o6pa3oBaHus, obecreyu-
BAIOIIKX ITOATOTOBKY Ka/IpOB ZiA 6a30BBIX OTpac/iel SKOHOMHUKH M COITMAIbHOU cheprl AlTalicKoro Kpasd,
IO COTVIACOBAHMIO B COCTAaB COBEIIATETbHBIX OPTaHOB IIPU COOTBETCTBYIOIIEM OpPTaHe HUCIIOTHUTETbHOM BIa-
cTu AJITaliCKOTO Kpas;

2) ocylecTBIeHNE UHBIX TOJTHOMOYHI B COOTBETCTBUU C 3aKOHOZATEThCTBOM Poccutickoii ®eseparuu
1 3aKOHOZaTeIbCTBOM AJITaliCKOro Kpasi, B TOM YKcJle Ha OCHOBaHUU coIviallieHni Mexxay IlpaBuTebcTBOM
AJTaiickoro Kpas 1 06pa3oBaTeNbHEIMU OpraHU3aLUsMHU BBICIIEr0 06Pa30BaHuUsl, 006eCIeYnBAOLIIMMU O/-
TOTOBKY Ka/IpOB /IJI1 6a30BBIX OTpacyiel 5KOHOMHUKHY U COITUAIBHOM chepsl ATTaliCKOTo Kpasd.

Cratbs 7. YdacTue OpraHOB MECTHOT'O CaMOYIIPaBJIEHHUS BO B3aMOJEHCTBUH ¢ 06pa3oBaTeib-
HBIMH OPraHU3aIUSAMHU BBICIIETO 00pa30BaHUA, 00eCIeYNBAOIINMEU MOATOTOBKY KaZpoB /s 6a30-
BBIX OTpacjeil 5KOHOMHUKU U COIUAIbHOMU cdepbl ATaiicKoro Kpasi

OpraHbl MECTHOI'O caMOyIIpaB/lIeHUA B IIpe/ielaX CBoei KOMIIeTeHIINY B COOTBETCTBUU C 3aKOHOZATe Ib-
ctBoM Poccuiickoit ®esepaniii 1 MyHUIIUTIATBHBIMY HOPMATUBHBIMU [TPABOBBIMU aKTaMH BIIPaBe OCYIIe-
CTBJISITH B3aUMO/IEHCTBHE ¢ 06pa30BaTeNbHBIMU OpraHU3alliell BBICIIETO 06pa3oBaHus, 00eCIeqYnBaIOIIH-
MU TIOATOTOBKY KaZpOB /i1 6a30BBIX OTpac/ell SKOHOMUKHU U COLIMANBbHOMN cheprl ATTaliCKOTO Kpas, B TOM
YU CIIe TI0 BOTIPOCAM:

1) oka3zaHUA COAENCTBUSA B TPOXOXK/EHUHN MPAKTUKY, CTAXKUPOBKU U B TPYZIOYCTPONUCTBE CTYZIEHTOB 00-
pa3oBaTeIbHbIX OPraHU3aIlMi BHICIIIEr0 06pa30BaHuUsl, 06eCIIEIMBAIOIIUX ITOATOTOBKY KaZIPOB /jis 6a30BBIX
oTpacsieli 5JKOHOMUKHU U COIMANIbHOMN chepbl AITaliCKOro Kpas, B OpraHax MeCTHOTI'O CaMOYTIpaBIeHUs, a TaK-
’Ke B HaXO/AIINXCA Ha TEPPUTOPUH COOTBETCTBYIOIIETr0 MyHHUITMIIATHHOTO 00pa30BaHUA OPraHU3aIUAX;

2) cofieicTBUA B Pa3BUTHUH MaTePUATbHO-TEXHUIECKOU 6a3bl 06pa30BaTENbHBIX OPraHU3aIlUN BhICIIIE-
ro o6pa3oBaHus, 06ECIIeYNBAIOIINX IOATOTOBKY KaZPOB /1 6a30BhIX OTPAC/IE SKOHOMUKH U COTMATbHON
cdepbl ANTaiicKoro Kpasi, MpeIoCTaBIeHUY 3eMeJIbHBIX YIaCTKOB U 3JaHUM, COOPYKEHUI B 6€3BO3Me3THOE
[I0JIb30BaHUe;

3) HomynspuU3anuu AeaTeTbHOCTH 06pa3oBaTeNbHBIX OpraHU3alHi BEICIIET0 0Opa30BaHus, obecrevn-
BAIOIIUX MOATOTOBKY KaZpOB /JIs1 6a30BBIX OTPACIel SKOHOMUKHU U COLUATBHOM chepbl AMTaliCKOTo Kpas;
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4) pa3sBUTHA U PeaN3alii COIINATbHO-KY/IBTYpPHBIX, CIIOPTUBHEBIX U 3/I0POBbecOeperaroniix IIpOeKTOB;

5) peasM3anyivi MEpPOIIPUATHH IPOrpaMMBbI Pa3BUTH 00pa3oBaTelbHBIX OPraHU3aUi BEICIIEro obpa-
30BaHUs, 00eCIIeYNBAONINX OATOTOBKY KaZpoB I 6a30BBIX OTpacell S5KOHOMUKYU U COLUANbHOU cde-
PBI ANTalicKoro Kpas.

CraTtb4d 8. BeTymieHue B CUIy HACTOAIEro 3aKOHAa

Hacrosmuii 3aK0H BCTYIAET B CHITy CO HA ero 0QUIINAIBHOIO OIIyOIMKOBAHNUA.
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NMPABOBOW CMBOJ1 N MPABOBAS ®UKLUNS:
NMPOBJIEMbI PASrPAHUYEHSA

O.E. 3ayenunHa
ANTavicKUV roCyAapCTBEHHbIN yHBepcUTeT (bapHays, Poccus)

PaccMOTpeHBI TpaBOBOM CUMBOJ U IIPaBoBas GpUKIINA KaK 0coOble IPaBOBBIE KATETOPUH. YCTaHOBIIE-
Ha MPaBWIBHOCTD Y3KOT'O MTOAX0/a K UX CYI[HOCTH, B COOTBETCTBUU C KOTOPBIM ITOHATHE «IIPaBOBast QUK-
LIMs1» He BKJIIOYAeT B ce0s QUKTHUBHBIE IBIEHUS, a IOHATHE «IIPABOBOM CUMBOJI» HE OXBATHIBAET CIMBOJIBL,
3ampenieHHbIe 3aKOHOAATETHCTBOM, M CUMBOJIBI, KOTOPBIE OJIUIIETBOPSIOT OTIPEe/IeIEHHbIE IIEHHOCTHU. BhIsB-
JIEHO, 4TO 00e paccMaTpUBaeMble KaTeropuu ob1aZjaloT OnpeZieJIeHHON CTeNeHbI0 YCIOBHOCTH, CleldpH-
YecKkuUM 06pa3oM oTob6parkas MpaBOBYIO PeaJbHOCTD M0 YCTAHOBJIEHHOW 3aKOHOZATENEeM CXeME, TI03TOMY
MX MHOT/Ia CMELIMBAIOT B TUTepaType. [[paBOBBIE CUMBOJIBI, B OTIMYUE OT MPaBOBBIX GUKIINI, 6osee GpyH-
JlaMeHTaJIbHbI, HO UMEIOT BCIIOMOTaTEeNbHBIN XapaKTep, TaK KaK OTPAXKAIOT YKe CyILIeCTBYIOIee IIPaBOBOE
BeJIEHUE, a He SBJISIOTCI YacThi0 HOBOU IIPABOBOM HOPMBI, COZIEPIKAT 3alIMGPOBAaHHBIA CMBIC, HO HE HC-
Ka)kaloT MPaBOBYIO PeaIbHOCTh. [IpaBOBbIE CHMBOJIBI U TIPABOBBIE PUKIIMY UTPAIOT OYEHD BAXKHYIO POJIb
B IIPABOBOM DETyJIMPOBAHNH, TaK KaK ONTHMU3UPYIOT €T0 U JealoT 6ojee KaueCTBEHHBIM, a TaKKe obec-
MEYUBAIOT IOPUAUIECKYIO U IMHTBUCTUYECKYIO SKOHOMUIO.

KirroueBslie c10Ba: MpaBOBOM CHMBOJI, TPaBOBast GUKIINS, TAKOHUYHOCTD, YCJIIOBHOCTD, OTOOpaKeHHe
MIPaBOBOM PeaIbHOCTH.

LEGAL SYMBOL AND LEGAL FICTION:

PROBLEMS OF DEMARCATION

O.E. Zatsepina
Altay State University (Barnaul, Russia)

The article considers the legal symbol and legal fiction as special legal categories. The correctness of a
narrow approach to their essence was established according to which the notion of «legal fiction» does not
include fictitious phenomena, and the notion of «legal symbol» does not cover symbols prohibited by law,
and symbols which represent certain values. It was revealed that both considered categories have a certain
degree of conventionality, in a specific way according to the scheme established by the legislator, therefore
they are sometimes mixed in the literature. Legal symbols, unlike legal fictions, are more fundamental, but
have an auxiliary character, since they reflect an existing legal precept, and are not part of a new legal norm,
contain an encrypted meaning, but do not distort the legal reality.

Legal symbols and legal fictions play a very important role in legal regulation, since they optimize it and
make it more quality, and also provide legal and linguistic economy.

Keywords: legal symbol, legal fiction, laconicism, conventionality, reflection of legal reality.

Doi: https: //doi.org/10.14258 /ralj(2019)4.3

CBSI3U C pa3BUTHEM HOBBIX TEXHOJIOTHH Y BOSHUKHOBEHNEM HOBBIX OOIIIECTBEHHBIX OTHOIIIEHUH, HY-
JKAAIOIIUXCA B IPABOBOM perIaMeHTAINH, KOJIMYECTBO UCIIOIb3YEMBIX [OCYIapPCTBOM ITPAaBOBBIX CUM-
BOJIOB U ITPABOBLIX QUKITUI B HACTOSIIEE BPEMS CYIIECTBEHHO YBETUIUBAETCS, YTO OOYCIOBIUBAET
aKTyaJIbHOCTb TEMBI UCCIEI0BAHUA.
YToOBI IPaBUIBHO PAa3TPaHUYUTD UCCIEyEMbIE TTPABOBBIE SIBJIEHNUS, HEOOXOAUMO CHavasa pa3oopaTh-
¢S B MIX CYITHOCTH. YTO Ke MPe/CTaBISAIOT COO0 MPaBOBBIE CUMBOJIBI?
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[To muenwuto B.K. BabaeBa u B.M. BapaHoBa, «[IpaBOBble CUMBOJIBI — 3aKpeIUIeHHbIe 3aKOHOAATENb-
CTBOM YCJIOBHBIE 00pa3bl (3aMelarolye 3HaKK), UCIIOMb3yeMbIE /i1 BRIPXKEHUS OMPeIeIEHHOTO I0PUN-
YeCKOTO COZlep:KaHUA U TOHATHBIE OKPYXKaloLUM JIIoJAM» [1, c. 74].

MHorue ydyeHble OTHOCAT UX K cpeAcTBaM (WIM mprueMaM) IOpUuAnuYecKou (Mau 3aKkoHOAaTeabHOMN)
TexHUKU (Hanpumep, M.JI. /laBblZioBa Ha3bIBAaeT UX HEA3BIKOBBIMU CPEACTBAMU IOPUANYECKON TeXHUKU
[2, c. 287], A.B. HUKUTUH — npueMaMu I0pundeckoi TexHuku [3, ¢. 256], H.T. JleoHeHKO — cpe/cTBa-
MU 3aKOHO/ZIaTeJIbHON TeXHUKHU [4, c. 56]). IIpu atom M.JI. JlaBeizioBa [2, c. 290] mpezyaraeT cieAyroIIyIo
KJIaccupUKAIHIO IIPaBOBBIX CMBOJIOB, KOTOPYIO paszensioT H. T. JleoneHko [4, c. 57-58], U. B. dumumo-
HoBa [5,c. 171] u gp.:

1. CuMBOJIBI, 3aKpeTUIeHHBIE B OQUILINATBHBIX UICTOYHUKAX M OXpaHsAeMble rOCyZapCTBOM — HOPMAaTHB-
Hble CUMBOJIBI, CHMBOJIMYecKre Tpeanucanud [6, c. 13] (B kauecTBe IpUMeEPOB HOPMATUBHBIX CUMBOJIOB
yKa3aHHbBbIE aBTOPBI IPUBOAAT HOPMBI Pe/lepaTbHOTO KOHCTUTYIIMOHHOTO 3aKoHa oT 25.12.2000 N2 1-®K3
«O TocymapctBenHoM ¢iiare Poccutickoit Pegepanun» [7] u PesepaabHOr0 KOHCTUTYIIMOHHOTO 3aKOHA
oT 25.12.2000 N22-®K3 «O locyzapcrBenHoM repbe Poccutickoit Peneparun» [8]).

2. CUMBOJIBL, He 3aKpeIUIeHHbIe B 3aKOHOZATeIbCTBe, UCIIOAb3yeMble /71 BEIpa)KeHUA O peZieIeHHBIX
IIpaBOBHIX LieHHOCTel (Pemuzia — CMMBOJ IPaBOCYAVA).

3. CHMBOJIBI, YIOMUHAeMbIE B 3aKOHOZATETbCTBE, HO HE UMEIOIIHE CAMU 110 cebe IIPaBOBOT'O XapaKTe-
pa (cMBOJIBI, 3alpelieHHble 3aKOHOAATeIbCTBOM KaK BhIpakalolliie HeraTUBHbIEe, IPOTHBOpevaliye aei-
CTBYIOIL[EMY IIpaBy ABJIeHUA U [IeHHOCTH, HallpUMep HaIlMCTCKasa CHUMBOJINKA).

Takas kraccuduKkalusa BeITEKAeT U3 PaCIIMPEHHOT0 TIOAX0/1a K MPABOBBIM CHMBOJIAM, B COOTBETCTBUU
C KOTOPHIM IaHHOE TTOHATHE BKJIIOYAET B ceOs He TOJbKO CMBOJIBI, YCTAHOBJIEHHbIE WIH CAaHKITMOHUPO-
BaHHBIE 3aKOHOZAATEIbCTBOM (B Y3KOM CMBICJ/IE), HO U BCE APyrue CUMBOJIBI, ABIAIIINECT YacThio MpaBo-
BOU KYJIBTYPHI, KOTOpbIe 0603HAYaIOT B OOIIeCTBEHHOM CO3HAHUM OTIpe/ieIeHHbIE TIPABOBbIE IIEHHOCTH [2,
c. 291].

[To HameMy MHEHMUIO, KaK Cpe/ICTBA IOPUANYECKON TeXHUKU ITPaBOBble CUMBOJIBI MOXKHO paccMaTpu-
BaThb B TOM CJIy4dae, KOT/la OHU BBICTYIIAIOT B POJIM PEKBU3UTOB JOKYMEHTOB (HanmpuMep, MOAINCh, TeYaTh,
repb rocyzapcTsa u Jp.), KOTOPble, KaK U3BECTHO, OTHOCATCA K pOpMasbHO-aTPUOYTUBHBIM CpeZICTBaM
IOpUANYECKOU TEXHUKMU.

[TpexcrapiaeTcss HEKOPPEKTHBIM BbIIEIATh HOPMaTUBHBIE IPABOBbIE CMBOJIBI, TAK KaK aHA/IN3 HOPM
dezepaTIbHOTO KOHCTUTYIIMOHHOTO 3akoHa oT 25.12.2000 N2 1-®K3 «O TocyzaapcTBeHHOM ¢iare Poccuii-
ckoit ®esepanuu» u PeflepasbHOr0 KOHCTUTYILIMOHHOIO 3aKOHA 0T 25.12.2000 N2 2-®K3 «O I'ocyznapcTBeH-
HOM repbe Poccuiickoii Peziepaliyiv», B KOTOPBIX 3aKPEIUIEHBI OMTUCAHUE U TOPSA0K OPUITUATHHOTO HCITOJb-
30BaHUA JaHHBIX CUMBOJIOB. Hampumep, B cT. 3 PK3 «O T'ocygapcrBeHHOM ¢uiare Poccutickoit ezepariyn»
YCTaHOBJIEHO, Ha KaKUX 34aHuAX (inbo MayTax u ¢uiarmrokax) [ocyzapcTBeHHbIl ¢uiar PO BrIBemIMBaeT-
cAl B IHU T'OCYZIlapCTBEHHBIX NTPa3ZAHUKOB. [IokazaHo, YTO caM IIPaBOBOU CUMBOJ KaK IIpaBoBas KaTeropus
He yCTaHaB/IUBAET IIpaB 1 00A3aHHOCTEH, He ABIAETCA BIACTHBIM BeJIeHUEM, T03TOMY HOPMAaTHBHO-TIPABO-
BBIM IIpeAIHcaHyeM OBITh HE MOXKET, HO HEKOTOPbIE IIPABOBBIE CUMBOJIBI ABJISIOTCS CPEACTBAMU BhIpaKe-
HUS TOCY/IapCTBEHHO-TIPABOBBIX BeJIeHUM.

Vcxozs U3 3TOTO CYMUTAEM, YTO MIPABOBbIE CUMBOJIBI — 3TO OCOOBIE TPABOBbIE KATETOPHU, UCIIOJIb3Ye-
MBbIe TOCyJapCTBOM /JIs1 0003HaY€eHUsI ONpeZie/IEHHBIX TIPABOBBIX IBJIEHUH U IOHECEHUSI UX CMBICTIA 10 CyODb-
€KTOB IIpaBa, KOTOpble BHIPAXKAIOT IIPABOBBIE NpeANNcaHusa (HallpuMep, JOPOKHBIe 3HAKH, KECThI pe-
TYIUPOBIIVKA, CUTHANBI cBeTodopa); 0603HAYAIOT OXpaHsAeMble 3aKOHOM IIeHHOCTH (HeMaTepuaibHbIe,
HaIlpHMep, CyBEPEHUTET CUMBOIU3UPYIOT (Jrar, repb v T’UMMH rocyZiapcTBa, a UCKIIOUUTETbHOE MTPaBo y/o-
CTOBepsiET TOBAPHBIH 3HAK, a TAaKXKe MaTepHaIbHble — 0CO00 OXpaHsIEeMbIe TPUPOAHbBIE TEPPUTOPUU TOXKE
MMEIOT CBOIO CUMBOJIMKY, B KAUECTBE MPUMePa MOKHO MPUBECTU 3MOJIEMBI TOCYAAPCTBEHHBIX TPUPOAHBIX
3aM0BEHUKOB); YIOCTOBEPAIOT I0OPUAUYECKYIO CUIY JOKYMEHTOB, a TaKKe X IIPUHAJJIeKHOCTD K olpe/e-
JIEHHOMY T'OCYZapCTBY WIH €ro YacTH (ITOAIKCh, ledathb, repbbl Poccutickoit ®ezepanuu, cybbexta Poccuti-
ckoit Dezlepaiyl 1 MyHHULIUITAIIBHOTO 0Opa30BaHMUsA).

[To HameMy MHEHUIO, HAIIUCTCKass CUMBOJINKA, U300pakeHUs TIOpeMHOU peureTku, PeMuzsl, co-
eZIMHEHHBIX OPAYHbIX KOJIEI U IPYTHe MoJ00HbIE CUMBOJIBI, OTHOCUMbIE MHOTUMU aBTOPaMU, HallpUMep
M.JIL. JaBeizoBoii [2, c. 290], H.H. Bomnenko [9, c. 72], A.B. HukutunsM [6, ¢. 19] u apyrumu, K mpaBo-
BBIM, ABJIAIOTCA COLMAIbHBIMU CUMBOJIAMH, @ HE TPABOBBIMU KaTeTOPUAMMU.
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[TocKOIBKY BOTIPOC OTIpeZieIEH S CYIIHOCTY MPABOBOY QUKITUH ABJISETCA BEChMA JAUCKYyCCUOHHBIM U CO-
CTaBJISET MPEAMET UCCIeZI0BAaHUA OTAeNbHOM cTaThu [10, c. 7-13], B paMKax JaHHOUM pabOThl OrPAHUYKM-
cs1 KpaTKUM 0003HaYe€HWEM aBTOPCKOU TTO3UIUHU TI0 HEMY.

UTak, 1o HalleMy MHEHUIO, B IeJIX HEJOMYIEeHNU CMEeIeHYs TIOHATHA «ITPaBoBast QUKINA» C UHBIMU
MTOHATUAMH B IpaBe (PUKTUBHBIMU ABIEHUAMY, TPABOBBIMU HOPMaMH, COZEPKAIIMU ITPaBOBbIe PUKIINM,
IOpUANYEeCKUMU GaKTaMu U ZIp.), HEOOXOAUMO pPacCMaTPUBATh IIPABOBYIO QUKITHIIO C TO3UIMH TPAAUIVIOH-
HOro noAxoza (y3Koro, KJIacCU4ecKoro), T. €. TOJIbKO KaK CPeZCTBO I0OpUANYeCKON TEXHUKU.

[Monaraem, 4TO B TAKOM KayeCTBe MIpaBoBas GUKIMSA 06aZiaeT CIeAyIOIINMY TPU3HAKaMHU:

1. HopmaTtuBHOCTh (UKLIMY coepiKaTcs B IPABOBBIX HOPMAaX U Peaau3yIoTCs Ha TPAaKTHUKe TOIbKO de-
pes HUXx).

2. 3aBeziomMas JIOXKHOCTD (3aKOHOZATENIb CO3HATENIbHO KOHCTPYHUPYET MONOXKEHNe, SIBHO HE COOTBET-
CTBYyIOIIlee e iCTBUTEIbHOCTH, O YeM U3BECTHO He TOJbKO €My, HO 1 JINIlaM, KOTOPHIM OHO aZipecoBaHo).

3. HeomnpoBep:xuMOCTb (paKTHUeCKOe ONpOBEP:KeHNE QUK HE UMEET HUKAKUX FOPUIUIECKUX TIO-
CJIeZICTBUI).

4. IMniepaTUBHOCTb (6OBITMHCTBO GUKINI Cy/ 00513aH IPUMEHUTD, XOTS CYIIECTBYIOT U IUCTIO3UTUB-
Hble QUKITNY, KOTOPBIE IPUMEHHAIOTCA 10 €T0 YCMOTPEHHIO).

5. HamepenHad gepopmanus AeCTBUTENBHOCTH (IIpUpaBHUBAHME PA3INYHbIX TIOHATHN; TPU3HAHNE
peasbHBIMU HECYIIECTBYIOIIUX OOCTOATENBCTB U OTPUIIAHKE CYIIEeCTBYIOIINX; TPU3HaHKe HaKTOB Cylile-
CTBYIOIIMMU paHblIle WIN MT03Ke TOro, YeM OHU BO3HUKJIU Ha camoM Jeie [11, c. 345]).

6. Llesb TpUMeHeHUsT — OXpaHa Pa3InYHbIX UHTEPECOB (JIMYHOCTH, OOIECTBA U TOCYJapCTBa).

B cBs13u ¢ 9THUM cUMTaeM, 4TO «IIpaBoBas GUKINA — ITO CPEeJCTBO IOPUANYECKOYN TEXHUKU, C IIOMOIIIBIO
KOTOPOTO B ITIPABOBBIX HOPMaX 3aKpeIUIeTCs 3aBeZ0MO JIOXKHOE HEOTIPOBEPKUMOE MTOJIOKEHUE, OTIpeZiesieH-
HBIM 06pa3oM ebopMUpyolIee IeHCTBUTENBHOCTD B IEIX OXPaHbI PAa3TMYHBIX UHTEPECOB (JINYHOCTHU, 00-
mecTBa 1 rocygapcera)» [10, c. 11].

YToOBI pa3rpaHUYUTh MPABOBOM CUMBOJI U IPABOBYIO GUKIIUIO MEXY cOO0H, paCCMOTPUM UX OOIIIVe
U OTJINYUTETbHbIE YEPTHL.

OO6111Me YepTH TPAaBOBOT'O CMBOJIA U TTPABOBOM GUKIIUU:

1) obecrneynBaiOT PUIUIECKYIO U TUHIBUCTUIECKYIO SKOHOMUIO ITOCPEACTBOM JJOHECEHUS CMBIC/IA
MIPaBOBBIX BEJIEHUI B IAKOHUYHOH U MIOHATHOH popMe;

2) coszaroTcs 1o BOJe 3aKOHOATe;

3) HMeIT B OIpeZieJIEHHOU CTEeTIeH! YCJIOBHBIN XapaKTep, ClenudpuieckuM o6pa3oM oTobpakas mpa-
BOBYIO PeaJIbHOCTb 110 YCTAHOBJIEHHON 3aKOHOZIaTeleM CXeMe.

. B. ®uirMOHOBA BBIZIEJISIET ellle TaKyI0 X OOIIyI0 YePTY, KaK UCIIOJb30BAHUE B TEHEBBIX IOpU/IMIE-
CKUX TEXHOJIOTHSIX (HalpruMep, IIPY OTMBIBAHUHU JOXOJ0B C TOMOIIbI0 GUKIIMH U cO3ZiaHue 00IIeyTOOBHOM
CUMBOJHKY) [5, c. 172]. Takas no3unus oObsICHAETCSI TEM, YTO YKa3aHHBIM aBTOP MPUAEPIKUBAETCS PACIIIH-
PEHHOTO TOAX0AA K CYIIHOCTH 00eUX pacCMaTPHUBAaEMBbIX KaTETOPHH.

Ho ¢ Touku 3peHUs y3KOT0 TIOAX0/a K UX CYITHOCTH, CTOPOHHUKAMU KOTOPOT'O MBI IBIsieMCsl, QUKTHB-
HEbIe SIBJIEHUS HE OXBATBhIBAIOTCS MOHATHEM «IIPaBOBast GUKIIHSA», a OOIIEyT0OBHBIE U APYTHEe OTPUIATENb-
HBIE C TIO3ULIUH ITPaBa CUMBOJIBI He OTHOCATCS K ITPABOBBIM CHMBOJIAM.

[TpaBOBBIE QUKITNU U TIPABOBBIE CUMBOJIBI UMEOT CJIEAYIONIHE OTINIMA:

1. CUMBOJIBI MOTYT OTPXKaTh QyHAAMEHTAIbHBIE IIEHHOCTH (CyBEPEHUTET, CAMOOBITHOCTD, HAlIOHAb-
Hasd UeHTUPUKALINA, eIMHCTBO, IePXKaBHOCTD U JIp.), 00ecrednBas TeM CaMbIM KYJIbTYPHO-UCTOPUYECKYTO
CBA3b MTOKOJIEHUN JIIOZleH, a GUKIMA 3aImuiiaer 6osee KOHKPETHBIE MHTEPECH! JIMYHOCTU U TOCYAapCTBa
B OIIPe/Ie/IEHHON OTPAC/IM TIPaBa U MPaBOBOM CUTyal[uu (HampuMep, 00eCcrieYuBaeT TalHYy YCHIHOBIEHUSA ITy-
TeM U3MEHEHUs /JaThl U MeCTa POXKJEHUA yChIHOBIeHHOTo peberka (4. 1 ct. 135 CK PO [12]), Aucuurim-
HUPYET YYaCTHUKOB CYZOMPOU3BOACTBA U ZIP.).

2. C momopio GUKIMY CO3JaeTcsa HoBasA HOpMa IIpaBa, YCTaHABIMBAIOTCA KOHKPETHBIE TIpaBa U 004-
3aHHOCTH, a CUMBOJ OTpa)kaeT y:Ke cylllecTByIolllee IpaBoBoe BeseHue [13, c. 38] (c aTol TOUKU 3peHuUs,
B OTJINYHE OT GPUKIIUY, CHMBOJI IMEET BCIIOMOTATETbHBIN XapaKTep).

3. CUMBOJI COZIEPIKUT 3alIMPOBAHHBIN CMBICI U HYXXJAETCSI B TOJKOBAaHUU, a GUKIUA — HET, TaK
Kak 00J1a/1aeT CBOMCTBOM O4eBHAHOCTH [5, c. 172] (pu aTOM CllefyeT OTMETUTh, 9YTO GUKIINS, 3aKpeIUIeH-
Hasi KOCBEHHBIM CITOCOOOM, BBISBJISIETCS IyTEM TOJKOBAHUS MIPABOBOY HOPMBI).
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4. ®uKIuMA onpezesIeHHbIM 00pa3oM ZieGpOopMHUPYET IPABOBYIO PEATBHOCTD, & CUMBOJI HE ICKAXKaEeT ee,
a TOJIBKO OJIUIIETBOPSIET OCOOBIM CITOCOOOM.

BBuzy ycioBHOTO XapaKTepa pacCMaTpUBaeMbIX IIPABOBHIX SIBJIeHUN HEKOTOPBIE aBTOPBI OTHOCAT
ompezieieHHbIE MPABOBBle CUMBOJIBI K GUKIuAM. Tak, O.B. TaHUMOB mojiaraeT, 4TO JIEKTPOHHBIN JOKY-
MEHT, 3JIEKTPOHHAs TIOAMUCH U MOJ06HOE IBAAIOTCI QUKIMAMU, TaK KaK MPeJCTABIIOT co601 TIoCIe0Ba-
TETBbHOCTh MaTEMaTUYECKUX CUMBOJIOB, HE NMEIOIUX HUYETO OOIIETO C ITOCIe0BATETbHOCTHIO CUMBOJIOB,
COZIEPKAIIUXCA B aHAJIOTUYHOM JIOKYMEHTe Ha 6YMaXXHOM HOCUTEJE, TIOAMCAHHOM COOCTBEHHOPYYHOM
MOJTUCHIO, U COOTBETCTBYIOT BCEM MPU3HAKaM, MPUCYIIUM, IO €T'0 MHEHUIO, TPABOBBIM PUKIUAM: YHU-
BepCaJIbHOCTH, HOPMaTUBHOMY 3aKpEIUIEHUIO, HEOIIPOBEPKUMOCTH, 3aB€Z0MON YCIIOBHOCTH, 0COOOMY Lie-
JIEBOMY Ha3HAYEHUIO U CIIOCOOHOCTH BBI3BIBATh APYT ApyTra [14, c. 194-195]. /laHHYIO TO3UIIUIO PasZessieT
W.JI. IIIUTWIoB, OH TaKKe OTHOCUT MOHATHSA, yKasaHHble O.B. TAHUMOBBIM, K QUKITUAM IO TPUIUHE OT-
CYTCTBUA y HUX aHAJIOTOB B peaslbHOU AelicTBUTeNbHOCTHU [15, . 4].

Takoll apryMeHT IpeZCTaBlseTCs] HECOCTOATENbHBIM, IIOCKOIbKY 3JIEKTPOHHBIN JOKYMEHT U dJIeK-
TPOHHAas MOAMUCH UMEIOT aHAJIOTU — JOKYMEHT Ha 6YMaKHOM HOCUTEJIE U COOCTBEHHOPYYHAs MO/IIHUCH,
0 yeM roBopurt u cam O. B. TanumoB B cBoelt MoHorpaduu [14, c. 194].

W. B. ®uwmmmonHoBa [16, ¢. 47] KpUTHUKYET HO3UIIUIO UX OTHECEHUS K TPABOBBIM QUKIIMSAM, OHA IToJIara-
€T, YTO U JIEKTPOHHBIM IOKYMEHT, U 3JIEKTPOHHAS MO/KCh TPEACTABIAIOT CO60i abCTpaKTHBIE OOBEKTHI
u paszenseT Touky 3peHus P. K. JlordyimHa, corsiacHO KOTOPO abCTpaKTHBIE OOBEKTHI He ABIAITCA QUK-
IIUAMU, TaK KaK He IIPOTUBOPeYaT IpaBOBOU 1eICTBUTEIPHOCTH BBUAY CBOEM UeanbHOU npupoasl. [ToaTo-
My B COOTBETCTBUU C €ro MOo3ullrelt rbas GUKIHA ABIAETCI BBIMBICIOM, HO HE BCIKUI BBIMBICET SBJISET-
csa ¢uknmeti [17, c. 16, 26].

JlymaeTcsi, 4TO paccMaTpuBaeMble TIOHATHS He OTHOCATCSA K aOCTPAaKTHBIM OOBEKTaM, MOCKOJIbKY ab-
CTPaKTHBIN OOBEKT He CYIIeCTBYET HU B KAKOM KOHKPETHOM MeCTe HU B KaKOe KOHKPETHOE BpeMs, a Cy-
IIeCTBYeT TOJBKO KaK THUII BEI[U B KAYECTBE W/eH WK abCTpakuu (HaupuMep, ClIpaBeJJINBOCTD), a TAKXKe
JIAIIEH TPUYUHHOM CUIBL, T. €. HE MOXET OBITh IPUYMHOMN 4ero-Tnbo, BO3ZIEHCTBOBATh Ha APyrye 00beK-
THI [18], a 2/1IeKTPOHHBIHM JOKYMEHT U 3JIeKTPOHHAS IOATNCH CYIIEeCTBYIOT B PealbHOM! eiiCTBUTEeIbHOCTHU
(mycTh U B crienidryeckoit popme) U OPOXKAAIOT OTIpe/ieIeHHbIe IIPABOBLIE TIOCIEACTBYS, YCTAHOBJIEHHEBIE
3axoHoM [19]. ITo HaueMy MHEHHUIO, 3JIeKTPOHHAA MOAIINCE U 3JIEKTPOHHBIN JOKYMEHT ABJIAIOTCA He IPaBo-
BBIMH QUKIMAMHY, a IPAaBOBBIMY CMBOJIAMH, TaK KaK OHU He ZIeOPMHUPYIOT IPABOBYIO PEAIbHOCTD, a OIIpe-
ZleJIeHHBIM 00pa30M 0TOOPAXKAIOT ee, CUMBOJIU3UPYS ZOKYMEHT Ha OYMa)KHOM HOCHUTeJIE U COOCTBEHHOPYY-
HYIO TIOJTIVCh, 3JIeKTPOHHASA ITOANIUCH YAOCTOBEPSET IPUANYECKYIO CHIY JOKYMEHTOB, UYTO COOTBETCTBYET
Ha3HAUYeHUIO IIPABOBBIX CUMBOJIOB. UTO KacaeTcss X HECOOTBETCTBUS CBOUM aHaoraM, O KOTOPOM ITHIIET
O.B. Tanumos [14, c. 194], cunTas 5TO IVIaBHBIM apIyMeHTOM B IIOJIb3Y TOT'0, YTO OHU ABIAIOTCA QUKITUAMU,
TO HEKOTOPBIE TPABOBbIE CUMBOJIBI HE 00J1aIaf0T BHEITHUM CXO/ICTBOM C ITPEAMETOM, KOTOPbIH 0003HAYAIOT
(HampumMep, TOBapHBINA 3HAK), UTO HE MEHSET UX CYIIIHOCTU U He MPeBpaIaeT B QUKIIUIO.

dopwma u cozep:kaHre IPaBOBOIO CHMBOJIA CYLITHOCTHO He B3auMocBsa3aHbl (A.B. HukutuH [6, c. 17],
M.JI. [laBbigoBa [2, c. 293], H.T. JleoHeHko [4, c. 55]) cormacHo 6ojiee paguKaJibHOM MO3UIIMHU, KOTOPast
MIpeZiCTaBIAETCS HEKOPPEKTHOM, TaK KakK IIpUBeleHHble HaMU BhIIlIe IIPHUMePHI ABJSAI0TCA CKOpee UCKIIIoYe-
HUEM, YeM MTpaBUIOM. [IpaBOBbIE CUMBOJIBI JOJDKHBI OBITh HATVISHBIMU Y IOHATHBIMU OKPY?KAIOIIUM JIO-
JIIM, TIO3TOMY OOJIBITMHCTBO U3 HUX XapaKTePU3YIOTCS IPSMOL B3aUMOCBsI3bI0 GOPMBI U COIepyKaHUs (TUMH
rocyZlapcTBa, 3HaKH, peAyIpexAatolire 06 0acHOCTH 0ObEKTOB, 0CO60 OXpaHsIeMbIX TPUPOJHBIX TEPPH-
TOPUAX, OTPaHWYEHUM CKOPOCTH Ilepe/IBIKeHNUsA Ha Tpacce U ZIp.).

[Monaraewm, ciexyet cormacuthbes ¢ V. B. ®uinMoHOBOM B TOM, YTO CUMBOJ 00JIaZlaeT YCIOBHOCTHIO,
HO TIPOU3BOJIbHBIM OBITh HE MOXKET, €T0 BEIPAXKEHUE UMEET TECHYIO CBS3b CO CMBICJIOM CIMBOJIA, MHAYE OH
TepseT CBOIO LIeHHOCTh [5, ¢. 173].

TakuM o6pasoM, mpaBoBasi GUKIUS U TPABOBOM CUMBOJI B OIIPE/IEIEHHON CTETIeH! YCIOBHBI, OfIHA-
KO OTJIMYAIOTCA IPYT OT APyTa IMIaBHBIM 00pa3oM CYITHOCTBIO 3TOM YCIOBHOCTH, OTHOIIEHUEM K JIEHCTBU-
TEJIbHOCTH, CIIOCOOOM ee OTpakKeHUs, a TAK)Ke CBOeH IIPaBOBOM MPUPOIOH, TO3TOMY UX He CIeLyeT OTO-
K€ CTBJIATD.

Tak Kak HccieyeMble IIPaBoBble KATETOPUYN UT'PAIOT HEOCIIOPUMO Ba’KHYIO POJIb B IPABOBOM PETyJIU-
POBaHUM, ONITUMU3UPYS €T'0 U Ziejiasi Ooyiee KaYeCTBEHHBIM, U 00eCIIeYNBAIOT OPUINIECKYIO U IUHTBUCTHU-
YeCKyI0 S5KOHOMUIO, OHU, HECOMHEHHO, HYXKAAIOTCA B JaTbHEHIIIeM BCECTOPOHHEM HCC/IeJOBAHUH.
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HAPYLLEHUE MPAB 1L, MOCTPAOABLUUNX
OT NPECTYNMJIEHNI
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PaccMaTpuBaloTCs OTAeNbHbBIE CITOCOOBI U GOPMBI HapyIIeHUs TPOIleCCyaNbHbIX IPaB MOTEPIEBIINX.
Ha ocHOBe n3ydeHUs MaTepHaIoOB CyAeOHO-C/IeZICTBEHHOM MMPAaKTUKY BBIZEJAIOTCA OTAETbHbIE KATETOPUHU
MOTEPIIEBIITNX, YbH KOHCTUTYIIMOHHBIE U MIPOLIeCCyalbHbIE PaBa HAPYIIAIOTCA Yallle TI0 CPABHEHUIO C PY-
TMMU KaTeropusMHU MOTepIieBIInX. [l03HaHNE 3aKOHOMEPHOCTEH MPOsIBIEHUS YKa3aHHBIX aCIIEKTOB Ha /IU-
HaMUKy HapyIlIeHUs PaB MOTEPIIEBIINX OYZET ClIocO6CTBOBATh MPOGUIAKTUKE JAHHOTO COIIMATBHOTO SIB-
JIEHUA.

KitoueBsle cioBa: IOTePIIEBIINH, KepTBa MPECTYIUIEHN A, )KEHIITMHBI, HECOBEPIIEHHOJIETHHE, NHO-
CTpaHHBIE TPaXkaHe, GOPMEI U CITOCOOBI HAPYLIEHUA IIPAB ITOTEPIIEBIINX.

VIOLATIONS OF THE RIGHTS OF PERSONS AFFECTED BY CRIMES

L. Yu. Kiryushina
Altai State University (Barnaul, Russia)

The article discusses the most common methods and forms of violation of constitutional and procedural
rights of certain categories of persons affected by crimes. Attention is drawn to the causes of these violations
by persons who are called upon to protect persons whose rights and legitimate interests have been
violated. Based on the study of materials of judicial investigative practice, certain categories of persons
are distinguished whose constitutional and procedural rights are violated more often in comparison with
other categories. Based on the isolation of various criteria, the article considers categories such as minors
and juveniles; foreign citizens; persons serving a sentence of imprisonment; women affected by domestic
violence. Particular attention is paid to victims of crime in places of execution. This category of persons is
the most vulnerable due to the special legal situation determined by the conditions of isolation from society.
The study of the problem of violations of the rights of persons affected by crimes will contribute to the
development of measures aimed at the prevention of unlawful actions (inaction) of persons called to protect
and respect these rights.

Keywords: persons whose rights have been violated, victims of crime, minors, juveniles, women victims
of violence, persons serving sentences
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aK M3BECTHO, B paMKaX YroJIOBHOT'O mpoilecca nomepnesuwtiuii (ctT. 42 YIIK P®) paccmaTpuBaeTrcs
KaK YYaCTHUK YTOJIOBHOTO MPOU3BOACTBA CO CTOPOHBI 0OBUHEHUS, HA/IEIEHHBIH IITUPOKUM KPYTOM
polieccyasbHBIX IIpaB U 06s13aHHOCTel. O4eHb YacTO YeJIOBEeK He 33[yMbIBAeTCs O TOM, UTO Jeii-
CTBUSA NPECTYITHUKA HAIPAMYIO 3aBUCAT HE TOJIBKO OT €ro JIMYHOCTHBIX 0COOEHHOCTEN, HAaKJIOHHOCTEH
Y CTPEMJIEHHH, HO U OT MTOBEZIEHHA CaMOT0 IOTepIeBIIEro, KOTOPEIM CBOMMU arpecCUBHBIMU, OeCIIeYHBI-
MU, HEOCTOPOXKHBIMU, aMOPaJIbHBIMU, 2 HEPEJKO /IaXKe MTPOTUBONPABHBIMU ITOCTYIIKAMHY CITOCOOEH CO3/IaTh
KPUMHUHAJIBHYIO0 00CTaHOBKY, CIOCOOCTBYS TEM CaMbIM HACTYIUIEHUIO MIPECTYITHOTO pe3ysnbraTa. Kak oTMe-
yan E. E. LIeHTpOB, «OT/Ie/IbHBIE JIUIIa IPUOOPETAI0T HEKOTOPhIE BUKTUMOTE€HHbBIE Ka4eCTBa B CHJIY CBOETO
aMOpaJILHOTO [TOBEJIEHUA, COBEPIIEHN NPABOHAPYIIEHNH, y4aCcTUA B IpeCTyIUIeHnwW» [1, c. 69].
CieflyeT OTMETUTBh, YTO BOIIPOC O THUIOJOTUU (KIacCuUKAIIUN) JIMYHOCTH MTOTEPIIEBIINX, €T0 BIHA-
HUHU Ha MEXaHW3M COBEpIIaeMOr0 IPeCTYIUIEHUA, [ICUXOJIOTUYECKUE U IIOBeJeHYeCKIe XapaKTepUCTUKNA
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ZIOCTAaTOYHO ToAPOo6HO paccMaTpuBascsa B pabotax H.T. AuaproxuHa, JI.JI. 6parumoBoii, A. H. VbAiieH-
ko, O.A. 3aiineBa, U.T. Mankuna-ITeix, /1. B. PuBmana, JI. B. ®panka, B. E. Xpuctenko, C.II. Illep6rI 1 Apy-
TUX aBTOPOB, XOT IO CUX ITOP HET e[UHCTBA MHEHUM, a MHOTHE TIO3ULIMH OCTAIOTCS AUCKYCCUOHHBIMU [2,
c. 302-305; 3, c. 32-35; 4, c. 332; 5, c. 237; 6, c. 416; 7, c. 200].

HecMmoTps Ha To, 4YTO MOTEpIEBUINI HaZleJleH IUPOKUM KPyrOM IIpaB, OZHAKO, KaK IIOKa3bIBAET IIPaK-
THKa, 10 TPUOOPETEHMA 3TOTO IIPOIECCYATBHOTO CTaTyCa JKePTBA IPECTYIUIEHN JOBOJIBHO YaCTO OCTAETCSA
6e3 HeoOXOMMOT TTPAaBOBOH MOJAEPIKKU CO CTOPOHBI FOCYZAPCTBA U €0 IIPEACTaBUTENEH B JIUIIE COTPYA-
HHMKOB IIPaBOOXPaHUTEIbHBIX OPraHOB U JO/DKHOCTHBIX UL HapylleHue paB NOTepIeBIINX, IIoJaraeM,
MOYKET UMETh MECTO Ha BCEX CTAZIUAX YTOJIOBHOTO Cy/IONIPOU3BOACTBA, HAUUHASA OT CTaUU BO30OYKAEHUS
YTOJIOBHOTO Jiesia. B cBOIO ouepesib CrIoCcOOBI TAKOTO HAPYIIEHUsI MOTYT 3aBUCETh HE TOMBKO OT JO/IKHOCT-
HOT'0 U IIpollecCyalbHOTO JINIIA, HO 1 OT BU/Za IPOlieCcCyaabHbIX JelicTBUil. [ToaraeM, 4To MOXHO TOBOPUTD
He TOJIbKO O HapyIIeHUH POLeCCyalbHBIX NIPaB, HO U KOHCTUTYIMOHHBIX, YTO MPEJCTABIAET 0COOYI0 00-
IIECTBEHHYIO OMIACHOCTD, TIOCKOJIBKY COBEPIIAIOTCS JIUIIAMU, UCIIOTHSIOMINMU CBOU 00513aHHOCTH OT MMe-
HU TOCYZIapCTBA U Ha/leJIEHHBIMU OCOOBIMU BJIACTHBIMU ITIOJTHOMOYUSMU, B TOM YHCJIE U TIO OTIIPABIEHUIO
npaBocyzaus. [IpefcTaBiseTcs, 4To 06IeCTBEeHHAsA OMAaCHOCTh TaKUX HapYIIeHUI CBs3aHa B MEPBYIO OYe-
PeZb C TeM, YTO Bpe/ ¥ HEU3IIAZUMBIH yillep6 HAHOCATCS HE TOJBKO KOHKPETHOMY YYaCTHUKY YTOJIOBHOTO
CYZOIIPOM3BOJCTBA — IIOTEPIEBIIEMY, HO U PellyTallli KOHKPETHOU rocyZlapCTBEHHOM OpraHn3alyu U ro-
CyZlapCTBY B 1IeJIOM. Y HaceJIeHUA CTPaHbl MOXKET CO3/aBaThCsA BlleyaTIeHre, YTO KOHCTUTYIIMOHHEIE [TpaBa
rpakJaH, KOTOPhIE CTaJIN XKEPTBAMHU IIPECTYIUIEHUH, MOTYT HapylmIaTbcs Oe3HaKa3aHHO, HECMOTPS Ha TO,
YTO B YTOJIOBHOM Koziekce Poccuiickoit @efiepanivivi comep KUTCS LeJIbIH psAf cTaTel, IpefycMaTpUBaIOIINX
YL'OJIOBHYIO OTBETCTBEHHOCTD 3a IIPECTYIUIEHUA IIPOTUB [IPaBOCYUA.

B pamkax JaHHOI cTaThy MoJjiaraeM OCTAaHOBUTHCA HA PAaCCMOTPEHUU OTZeNbHBIX KaTeropuil morep-
NIEeBIIMX U OT/ENbHBIX ACIIeKTaX HapPYILIEeHUA UX IIPOLeCCYaNbHBIX ITpaB. CYUTaeM, YTO MOXKHO BBIJICIUTD He-
CKOJIBKO KaTeropuil moTeprneBlIINX, KOTOPhIe 3aCIyKHUBAIOT IPUCTAJIbHOTO BHUMAaHUA CO CTOPOHBI [TPaBo-
3alIUTHBIX OPTAaHU3ALNH, TOCKOJIBKY UX IIPaBa MOTYT OBITh HAapYILIEHHI.

1. ManonemHue u HecogepileHHolemHue. JJaHHAs KaTETOPU ABIAETCS HauboJiee yI3BUMOMU B CIUTY CBO-
ero Bospacra (Bo3pacTHasi BUKTUMHOCTb, T. €. BAKTUMHOCTb KaK OMOJIOTUYECKOEe CBOMCTBO). [loaraem,
4yTO 0c0ob0€e BIUSHME Ha MMOBeJeHNE HECOBEPIIEHHOJIETHUX MTOTEPIIEBIINX OKa3bIBaeT ofHa U3 GopM BO3-
pacTHOro aroueHTpusMa. [Icuxosoramu oTMe4aeTcs, 4To 1A HECOBEPIIEHHOJIETHUX XapaKTEePHO CJIeAyIO-
Iee IPOsBJIEHNE 3TOIEHTPU3Ma, Ha3bIBaeMO€e «IIEPCOHATBHBIN MU», NI «MU$p 0 COOCTBEHHOHN HCKIIIO-
YUTETBHOCTU» [8, ¢. 467], MPOSABIAIOMINICA B YOEXK/IEHHOCTH IOAPOCTKOB B COOCTBEHHOM HEYSI3BUMOCTH,
a TakKe B UCKJIIOUUTEIbHOCTU UCIBITBIBAEMbIX UMY YYBCTB. DTU IICUXO0JI0TUYECKUe IIPeAIIOChUIKY JOBOJIb-
HO YacTO OOBACHAIOT BUKTUMHOE TTOBEJIEHUE MTOJPOCTKOB. [IpaKTHKa MOKa3bIBAET, YTO HEPEJKO MPECTYII-
JIeHUs, COBeplIeHHble B OTHOIIEHUH HeCcOBepLIeHHOJeTHUX, OCTAl0TCA JaTeHTHBIMU (He BBIABJIE€HHBIMU
Y CKPBITBIMU OT OQUITMATBHOM CTATUCTUKN), 0COOEHHO ECJT OHU COBEPUIAIOTCSA WieHaMu ceMbi. OCHOBHOM
3a7iadeli CTaHOBUTCA He TOJIbKO CBOEBPEMEHHOE BBIABIEHNE HAKTOB HACWINA B CEMbE, HO U TIPOIECCYaITh-
HOE OTCTpaHEHVE 3aNHTEPECOBAHHBIX POJCTBEHHUKOB OT YYaCTHA B CJIEZICTBEHHBIX U CyZIeOHBIX IEHCTBUAX.
Hapy1eHue npolieccyasbHBIX IIPaB JaHHOM KaTeropuu MOTEPIEBIINX COTPYAHUKAMU IIPABOOXPAHUTENb-
HBIX OPTaHOB MOTYT MIPOSBUTHCA B CieAylomux ¢popmax: 1) B IpeHeOpeKUTETbHOM OTHOIIIEHUH K TIPOIIEC-
cyaJbHBIM TpeOOBaHUIM; 2) TOPOILIMBOCTH B COCTaBJIE€HUH MIPOIIECCYyaNTbHBIX IOKYMEHTOB; 3) TIOBEPXHOCT-
HOCTH TIPY BBIIBM)KEHUU U TPOBEPKU CJIEACTBEHHBIX Bepcuit; 4) dopMaIr3My Ipy MOATOTOBKE U BEIOODE
TaKTUKU TIPOBEJIEHUA CJIeZICTBEHHBIX IEHCTBUI; 5) COBEPIIEHUIO MAOMOHHBIX AeHCTBUN U MPUHATHIO II1a-
OJIOHHBIX PELIEHUTN.

2. MlHocmpaHHble epaxcoaHe. ATTaNCKUH Kpali ABISETCA TPAHCTPAHUYHBIM PETHOHOM, YTO HAXOZUT CBOE
OTpa’keHMe U B KpUMUHAIbHOU 0O6cTaHOBKe. Kak MmoKa3bIBaeT MpaKTUKA, TOCIeJHUE TOABI B ANTalCKUI
Kpail cTajio IpuexaTh Bce O0JIbllle MHOCTPAHHBIX IPaskJaH (CTYAEHTHI, JIUIa, KOTOPbIE IPUEXAIH YCTPAU-
BaThCsA Ha paboTy U Ap.). V3yueHre yroJoBHBIX e TIOKa3bIBAeT, YTO MHOCTPAHHbIE TPaK/JaHe He TOJMb-
KO COBEpIIAOT IPECTYIUIEHN, HO U CTaHOBATCA KepTBaMU IIPeCTyIUIeHNH. AHa/IN3 TPaKTUKU I10Ka3bIBa-
€T, YTO CYIIIeCTBYeT HECKOJIbKO MMPABOBHIX IWJIEMM, TPEOYIONINX CKOPEHIero pa3pelleHus U pearupoBaHus
CO CTOPOHBI 3aKOHOTBOPYECKUX U IIPaBOOXPaHUTEIbHBIX OPIaHOB:

1) wuHOCTpaHHBIE TPaXKAaHe MPUE3KAIOT Ha pabOTy U CTAHOBSATCS JKEPTBAMHU MOIIIEHHUKOB, KOTOPbhIE

obelany pelnTb BOMIPOCH HE TOIBKO C OIUIATOM TPY/Za, HO U C JOKYMEHTaMHU ¥ BpeMEHHBIM ITPO-
>xuBaHueM. [Tocse coBepiIeHNA MOIIeHHUYeCKUX AeCTBUN IpeCcTyTHUKaMHU TaKKe IIoTepIieBIlre
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2)

ocratoTcs 6e3 paBOBOM MOAJEPIKKY CO CTOPOHBI TOCYZIAapCTBa, MTOCKONbKY He YPeryJupoBaH BO-
MPOC, KTO IO/DKEH TAKUMU JIUIIAMU 3aHUMAThCs, U 6e3 MPaBOBOTO COTIPOBOXKEHUs aZiBOKATa, TI0-
CKOJIbKY B YTOJIOBHO-TIPOIIECCYaTbHOM 3aKOHE He MpeAlyCMaTPUBaeTCs 0053aTebHOTO yIacTUs ajl-
BOKaTa-3alUTHUKA /IS JaHHOM KaTerOPUHY YYaCTHUKOB YTOJIOBHOTO CyZIOTPOU3BOACTBA;

TaK)Ke TPU COBEPIIEHUH APYTOTro BU/a IPECTYIUIEHUH OCcTaloTces 6e3 TpaBOBOM MOAAEPIKKY a/IBO-
KaTa, a I3bIKOM CTPaHbI TpeObIBaHUA B30T He B TIONHOM 00beMe, K TOMY JKe He3HaHUe HOPM
MaTepuanbHOTO U MPOIECCYaNbHOTO MTpaBa MPUBOAUT K HAPYIIEHUIO UX MPaB KaK MTOTEPIIEBIINX.
MOXKHO BBIZIETUTH HECKOIBKO Harbosee pacipocTpaHeHHBIX CTIOCO60B HapyIIIeHUs paB TaKok
KaTeropuy MOTePIEeBIINX: a) HeXXeJaHWe MPOBECTH aHaMu3 GaKTUIECKUX 0OCTOSATENbCTB YIo-
JIOBHOTO /IeJla, OTHICKATh COOTBETCTBYIOIIE HOPMBI B CTAThsAX YTOJOBHOTO Kogekca PD, ysicHUTH
HX CMBICT U COlep)KaHUe, TIPOBECTH JlabHelIIee pa3bsCHEHHUE C 1EbI0 TPUHATHA 060CHOBaHHO-
'O TIPOIIECCyaNbHOTO pellieHus; 6) HapylileHre TAKTUYECKUX, STUYECKUX U TIPaBOBBIX TPeOOBaHU,
TPeabABIEMBIX K TIOPSAKY MPOBEEHUA OT/ENbHBIX CIe/ICTBEHHbBIX eHCTBHU; B) pasmianieHue
KOHOUAEHI[MATbHBIX CBEIEHU, KOTOPhIE OTHOCATCS K TMYHOM YKU3HU JINII, YIaCTBYIOIIUX B TIPE/-
BapUTEIbHOM PacC/ieZl0BaHUN;

3. XKenwunst. [Tonaraem, 4To JaHHAs KaTErOpHs MOTEPIEBIINX MOXeT OBITh BbIJe/IEHA B OCOOYIO TPYTI-
Iy B CBA3U CO CIeAYIOIUMU obcToATeNbcTBaMU (paKkTopaMu):

D

2)

3)

4)

MICUXOJIOTUYECKHE U TIOBe/leHYeCKHe 0COOEHHOCTH, KOTOPBIE OOBACHAIOT IICUX0JIOTUYECKYIO TIPe/-
PaCIOJIOXKEHHOCTD CTATh KEPTBOU MPECTYIUIEHUsA (M3/IULIHAA JOBEPYUBOCTh, MHOAHTWIBHOCTD,
HEOCMOTPUTENbHOCTD, IOBHIIIIEHHAA BCIBUIBYUBOCTD U Pa3ApaKUTEIbHOCTb, arPECCUBHOCTD
uzap.);

posieBas crienudrKa U IPyNIOBast MPUHA/JIEKHOCTb WK TPodeccCoHaNbHAA AeATETbHOCTD JKeH-
muHH («ITpodeccuoHanbHasi BUKTUMHOCTB») [9, ¢. 81-83]: Kaccuphl, KOHAYKTOPHI B 00IIeCTBEH-
HOM TpaHCIIOpTe U JIp.;

«0OpeMEHUTENBHBIE OTHOIIEHUS», T. €. IO KAKUM-TUO0 TPUYNHAM «OOpEMEHUTENbHbIE» IS Tpe-
CTYTIHUKA, KOT/]a COBepllleHHe IPEeCTYIUIEHU SABJAETCS CPEACTBOM YKJIOHEHHUS OT BBITTOJHEHUS
00s13aHHOCTEH TI0 OTHOIIEHUIO K HUM (HarpuMep, MOXKUIble, O0JbHBIE, C KOTOPBIMU ITPECTYITHUK
COCTOUT B POACTBEHHBIX OTHOIIEHUAX, NN HeO6XO,Z[I/IMOCTb BEPHYTD JOJIT, WIN BbIIIOJHUTD MHBIE
0053aTeNbCTBA U T. /1.);

JUTUTeNbHbIEe KOHQIVKTHBIE OTHOIIEHUA (HallpuMep: JKepTBbI OBITOBBIX YOUIICTB ¥ IPUYNHEHUS
BpeZia 3/I0poBbI0). JIaHHBIN GaKTOP 3aCayKUBAeT 0COO0OTO BHUMAHUSA, IOCKOJIbKY U3y4eHUe MaTe-
pHUaJIOB CyZieOHO-C/IeZICTBEHHOM MPAaKTUKKU U MaTepranoB CMU MOKa3kIBaeT, YTO CTAHOBUTCS BCE
6OJIbIIIE TTOTEPIIEBIINX — YKEHIIUH, OTHOCAIIMXCA UMEHHO K 3TOM KaTeropuu. Ocobyio TPEBOTY BbI-
3bIBAET TO OOCTOSATENBCTBO, YTO COBEPIIEHUIO MTPECTYIIEHHUS, OTHOCANIETOCS K KATETOPUM TaK Ha-
3BIBAEMOTO «CeMENHO-OBITOBOTO HACWINA», IPEANIECTBOBAIA JIUTENIbHAA KOHPIUKTHAA CUTYa-
iy [10, c. 386-387], o KoTOpO# GBIIO U3BECTHO COTPYAHUKAM ITPAaBOOXPAHUTETHHBIX OPTAHOB
U y9acTKOBBIM. CiieflyeT OTMETUTh HapyllleHle IIPaB IOTepIeBUINX, OTHOCALINUXCA UMEHHO K 9TOU
kaTeropuu. K ocHOBHBIM popMaM TaKUX HAPYIIEHUI MOXXHO OTHECTHU: OTKa3 B BO30YK/EHUH yTo-
JIOBHOTO /lejia, UTHOPHPOBaHNEe BO3HUKHOBEHNA KPUMHHAJIbHON CUTYallliU. BbICOKUl ypoBeHb
JIATEHTHOCTU CEMEMHOT0 HACUJIUS SIBJISIETCS HE TOJBKO IIPaBOBOM, HO U COLMAIbHOMN TPO6IeMO
B CBSI3U C 0CO0O0I 001IIeCTBEHHO OMAaCHOCTBIO TAKUX MpecTyIuteHuit. CleoBaTebHO, HEXKeTaHUe
OT/IE/IbHBIX JIUII, YIIOTHOMOYEHHBIX BO30YK/JaTh YTOJOBHBIE JIeJia, ABIAETCA OJHUM U3 Hanboee
OTIACHBIX HAPYIIEHWH He TOJIBKO MPOPeCCHOHATBHON KOMIIETEHTHOCTH, TPOGECCHOHATBHOM 3TH-
KU U JIeHCTBYIONIEro 3aKOHOAATENbCTBA, HO U KOHCTUTYI[MOHHBIX IIPaB IOTePIIeBIINX.

Jlnsi cobumoieHYst KOHCTUTYITMOHHBIX U TPOIIeCCYaIbHBIX ITPAB MOTEPIIEBIINX BaXKHO IOMHUTD, YTO YTO-
JIOBHOE CyZIOITPOU3BOJCTBO KaK 0COOBIH B/ COIIMATBHO-TIPABOBOM eI TETPHOCTH HAIMIPaBIeHO Ha pellleHre
OZTHOU 13 OCHOBHBIX 33/1a4, (IIpefyCMOTPEHHBIX B cTaThe 6 YTOJOBHO-IIPOIlecCyalbHOI0 Kojekca PO — Ha-
3HaYeHUe YIOJOBHOTO CYAOIPOU3BO/JCTBA), & UMEHHO Ha 3aIlUTY MIPaB M 3aKOHHBIX MHTEPECOB JIUI] U Op-
raHU3aIi, IOTEePIIEBIINX OT MTpecTyIUIeHuH. Hapsaay ¢ yecTpaHeHUeM OTAeNbHBIX MPO6eIoB B IeHCTBYIO-
IIleM 3aKOHOZIaTeIbCTBE, HallpaBJIeHHbIX Ha YCOBEPIIeHCTBOBAHME TPOU3BO/ICTBA CIeCTBEHHBIX JeHCTBUI
C yJaCTHEM MOTEPIIEBIINX, JUIIA, YIACTBYIONIYE B TPOU3BOCTBE CJIEICTBEHHBIX JeHCTBUM JOIKHBI COOITIO-
JaTh U UCIOIHATD 3aKOHBI PO, MMeTh BBICOKUI YPOBEHb IIPABOBOU KY/IBTYPHl U IIPABOCO3HAHUA, CBOEBPE-
MEHHO TIOBBINIATh YPOBEHD MPOdECCHOHATBHBIX 3HAHUH (TIOBBIIIATh CBOIO KBATUGUKAIIMIO U TIpodeccro-



22 Poccnmcko-A3naTckmii NpaBoBOM XXy pHan

HaJIbHYIO KOMHETeHHI/IIO), YMETHb COXpaHATb B TalHe CBE€€eHUA KOH(I)I/I,Z[eHHI/IaJIbHOI‘O XapaKTepa, KOTOphbIE
OBLIN IIOJIy4Y€HBI ITPU IIPOMN3BOACTBE C/IE€/ICTBEHHBIX ﬂeﬁCTBHﬁ.
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K BOMPOCY O NrOCYOAAPCTBEHHO-NPABOBOW
TPAONLUN N KOHCTUTYLUUOHHO NCUXONornnm
B POCCUINCKOW CPELE

T. U. PaxoBckas
CrbUPCKMK UHCTATYT yrpaBReHmns — ¢unmana Poccuickovi akaaemmmy HapoaHOro Xo3sMCcTBa u rocy -
[apcTBeHHOM cry6bl npu lNpesuaeHTe PO (Hosocnbupck, Poccus)

BreiaBuraercsa IIPEAITIONIOXKEHKUE, YTO KOHCTUTYIIMOHHAA IICUXO0JIOTHA, AB/IAACH B€ECbMa IIPOTHBOPEYNM
IIOHATUEM, BBUAY OTCYTCTBUA KOHKPETU3allUM 3TOT'O TEPMUHA (bOpMHpYETCH gepes Tpagulium, KOTOPhbIE MO-
ryT (bOpMaJII/ISOBaTbCH, BbIpaXXasiCb B BU/E€ IIPpaBOBBIX HOPM. HpI/I TaKOM IIOAXOA€ KOHCTUTYIUMOHHAA IICUXO0-
JIOTUA CTAaHOBUTCA BHEIIPABOBLIM OTPa*K€HHEM KOHCTHTy’I.IHOHHOﬁ ,ﬂeﬁCTBHTeﬂbHOCTI/I, KOTOpas BKJIIOYAET
OTHOIIIE€HWE, BOCIIPpUATHE, pe(l)JIeKCI/IIO HapoZa I10 MOoBOAY TEX WJIN MHBIX CO6BITPII>i, HBHEHHﬁ, IIpONCX0AA-
X B rOCyAapCTBE.

KiarouesBsie ciioBa: KOHCTUTYLITMOHHAaA IICUXO0JIOTHA, KOHCTUTYIWMOHHAA TpaAUIINA, KOHCTUTYIIMOHHAA
CaMO6bITHOCTb, KOHCTUTYIUMOHHAA NAEHTUYIHOCTD, KOHCTI/ITYL[I/IH Poccuiickoi CIDe,zLepauHH.

TO THE QUESTION OF STATE-LEGAL TRADITION
AND CONSTITUTIONAL PSYCHOLOGY IN THE RUSSIAN

ENVIRONMENT

T.l. Ryakhovskaya
Siberian Institute of Management — a branch of the Russian Academy of National Economy and
Public Administration (Novosibirsk, Russia)

The author puts forward the assumption that constitutional psychology, being a very contradictory
concept, due to the lack of concretization of this term, is formed through traditions that can be formalized,
expressed in the form of legal norms. With this approach, constitutional psychology becomes an extralegal
reflection of constitutional reality, which includes the attitude, perception, reflection of the people about
certain events, phenomena occurring in the state.

Key words: constitutional psychology, constitutional tradition, constitutional originality, constitutional
identity, Constitution of the Russian Federation.
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npeamb6ysie AeiicTBytoiero OCHOBHOTO 3aKoHa Poccuu 0603HaueHO: « Vbl — MHOTOHAIIMOHATHHBIHM
Hapoz Poccutickoit Penepaliiu, coeIMHEHHBIN 06111t cybp00# Ha OfHOL 3eMile <...> IPUHUMaeM
Koncrurynuio P®». CnesoBaTenbHO, He TOIBKO BIACTh, HO U GOPMaIbHO 3aKpeIIeHHble OCHOBHI
KOHCTUTYIIMOHHOT'O CTPOSI UCXOZSAT OT HapoZa U HATIPSMYIO 3aBUCAT OT €r0 MUPOBO33PEHUS U COLMATBHO-
IICUXOJIOTUYECKOTO COCTOSTHUS 00IecTBa. YKa3aHHOe IIPeCTaB/IseTCs BOSMOKHBIM 0003HAUYUTh KaK BHe-
MPaBOBOU GAKTOP, KOTOPHIH OMpeAesaeT KOHCTUTYITMOHHBIN KOJIOPUT TOCyJapCTBa, ero KOHCTUTYITHOH-
HYIO CAaMOOBITHOCTb.
VIHBIMU CJIOBaMU, HECMOTPSA Ha TO, YTO COBpeMeHHbIe KOHCTUTYIIUM MUPa OKa3bIBAIOTCA CXOXKH
(10 CTPYKType, HEKOTOPBIM TO3UIUAM COZepKaHUA), YTO CBA3aHO C IMPOI[ECCOM He TOJIBKO PeleNIni,
HO U UMILIEMEHTAIIMU HOPM, BIpabOTaHHBIX MEX/YHaPOAHBIM IIPaBOM, KOTOPBIE JOJIKHBI COOIIOAATh
YYaCTHUKU MUPOBOTO B3aMMOZENCTBUSA, €CTh OTIMYUTENbHBIE YEPTHI, XapaKTePHBIE /I ONpeAeIeHHBIX
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rOCyZIapCTB, CKJIaAbIBAOIIMECS 0/ BIUAHUEM OCOOBIX TPAAUIINM, HAXOAAIINX OTpaykeHHe B KOHCTUTYITH-
OHHO TICUXOJIOTHH.

K.B. ApaHOBCKUI TOYHO OTMEYAET: FOCYJapCTBEHHOMY IIPaBy HY>KHO, YTOOBI €70 TOHUMAaJIM B aHTPOIIO-
TeHHOM U TICUXOJIOTUYECKOM U3MepeHuH. [IpuHUMas YeoBeKa 38 IMYHOCTb, CO3/A0MIYI0 PABO WU OCTaB-
JITIOIIYIO TIPaBO B CTOPOHE, MOKHO OOHAPYKUTh IIPUYMHBI YCIIEXOB WM IIPOBA/IOB IIPABOBLIX IIPe0bpas3o-
BaHUM, 3aKOHO/IATEIbHBIX pellleHHH. YKa3aHHOe ITPOUCXOAUT B paMKaX KOHCTUTYIITMOHHO-IIPaBOBOTO TTOJIS
U IaeT OCHOBaHUE MPEATOI0KUTh: KOHCTUTYIIMOHHAs IICUXO0JIOTHSA He BHIMBINIUIEHHAS, a TT0-HACTOAIIEMY
aKTyanbHasA KaTeropus [1].

DTO MOATBEPIKAAETCS U ONIpe/IeJIEHHOU TEOPETUIECKOM pa3pabOTaHHOCTHIO 3asIBJIEHHOM TEMBI, YTO OT-
paxxeHo B TpyZax E.C. AunukuHa, [I. B. Kamupckoro [2], T. A. XKymabekogoii [3], E. B. TutoBoii [4] u apy-
THUX aBTOPOB.

K aToMy siuib 106aBUM, YTO KOHCTUTYIIMOHHASA TICUX0JIOTUS GOPMUPYETCS Yepe3 OIBIT, TPAAUIINH,
KOTOpbIe MOTYT GOpPMaIN30BaThCsA, BhIpaXkasich B Buze HOpM. CiejoBaTeNbHO, TPAAUIIUHU, B TOM YKC-
Jie, OTIpeZesIAoT HAIlMOHANbHYIO U KOHCTUTYIIMOHHYIO criellnduKy. B Poccuy TaKOBBIMU IPUHATO CUU-
TaTh: 1) 0cob0€ OTHOIIIEHUE K IEPBOMY JIUITY CTPaHbI; 2) eIMHOHAYA/IMe B OPraHax IeHTPAJbHOM BIACTH,
JIBOEBJIACTHE Ha MeCTaX, HaxXOAsIlee CBOe BIpa)KEHNE B COYETAHUY Ha3HavYaeMbIX U U30MpaeMbIX Opra-
HOB WIH JIOJDKHOCTEH; 3) coxpaHeHuUe y OOJBIION YacTh HaceJeHUsT 0cOO0M HaZieKAbl Ha TOCyAapCTBEH-
HOe pellleHHe Ba)XXKHBIX NMPO6IeM; 4) AyalusM rocyapCTBEHHO-IIPAaBOBBIX UHCTUTYTOB: ¢ /lpeBHel Pycu
U BILIOTh 10 1917 I. MOKHO TOBOPUTH O «CUM(POHUH» FOCYyJapCTBA U IIEPKBU, B COBETCKUI IIEPUOJ, — TO-
CcyZlapcTBa YU MapTUMHBIX OPraHOB; 5) HapacTaHue KojndecTBa pemeHuit KoncturynuonHoro Cyza PO
U UX aKTUBHOE BJIUSHME Ha OTpacjeBoe 3aKOHOJATeNbCTBO B KaueCTBe NCTOYHUKA IIpaBa B OTPacIeBOM
peryiupoBaHui; 6) pasHooOpasue JOKTPUHAIbHBIX TIOAX0/0B K 6a30BbIM IIOHATHAM COBPEMEHHOTO KOH-
CTUTYIIMOHHOT'O TIpaBa, KOTOPOe, K COXKaJIEHUIO, He JlaeT YeTKOTO Mpe/iCTaBJeHUsA 0 HEKOTOPBIX BAXKHBIX
KaTeropusx, Hampumep, npsamoe geiicrBrue Konctutyiuu PO, HemmocpeZcTBeHHOE [ileiCcTBYE TIpaB U CBO-
60/ YesloBeKa U rpakJAaHUHA.

CerogiHs, KaK MeTKO 3aMmedaet B./l. 30pbkuH, UMeHHO OCHOBHOM 3aKOH CTaJl CUCTEMHBIM IOpUIUYe-
CKUM BbIpQ)XKeHHEM OCHOBHBIX ITOJIUTUYECKUX [IEHHOCTEH, KOTOPhIE ONPEeAEsAIOT U0 HOBOM U UCTOPUYe-
CKUY MTpeeMCTBEHHOM Poccru: obecriedeHue mpaB U CBOOO/] YeI0oBeKa, IeMOKpaTuieckoe dheziepaTHBHOE Ipa-
BOBOE I'OCyZapCTBO, MapJaMeHTapu3M U T.Z. A, 3HaUUT, Pe/ICTaBIAeTCA YMECTHBIM TOBOPUTD O BAUAHUU
KOHCTUTYIIMOHHO-TIPABOBOM KY/JIBTYPEI Ha GOPMUPOBaHUE KOHCTUTYIIMOHHON CaMOOBITHOCTH, KOHCTHUTY-
IIMOHHOM TICUXOJIOTHHU KaK ee BOyKHENIIIero BHEIIPAaBOBOI'O KOMITOHEHTA B YaCTHOCTH.

[Tpu4eM He BBI3bIBAET COMHEHUsI, YTO 3 PeKTUBHOCTH KOHCTUTYIINM 3aBUCHUT OT CTETIEH! paclIpoCTpa-
HEHHOCTH B 001IIeCTBE KOHCTUTYIIMOHHBIX ITOJIO3KEHUH, IPUHIIUIIOB U e, UX OJIM30CTH SMOIMOHATbHBIM
HACTPOEHUSIM I'PaKJaH.

B 11e710M, KOHCTUTYIIMOHHAA IICUXOJIOTUA — BeCbMa MPOTUBOPEYUBOE MOHATHE B CUTy OTCYTCTBUS KOH-
KpeTU3aI[iM 3TOro TepMuHa. O[HaKO HEKOTOPBIE ITOAXObI B FOPUANYECKOM JOKTPUHE VKe MPeICTaBIEHbI.

Tak, I'. AHZIpeeBa 1ojiaraeT, 4YTo Ha CaMOM /leJie pedb UZIET O HEKOEM OTBETBJIEHUHN COITMATbHOMN TICHUXO-
JIOTUY, KOTOPOE HalleJIeHO Ha MCC/IeloBaHMeE IICUXOJIOTHH YYaCTHUKOB KOHCTUTYITMOHHO-TIPABOBBIX OTHO-
mreHuit. ITo ee MHEHHIO, B COIIAILHOM IICUXOJIOTUH Y)Ke BBIPAOOTaH I 3TOTO crenudpriecKuil HayYHbINA
MHCTPYMEHT, UCITOJIB3YIOTCS 0COObIE METO/BI TICUXOAUAarHOCTUKY, BlaleHre KOTOPHIMU TpebyeT HaIuIus
CEPBbE3HBIX MPODECCHOHATBHBIX IICUXOJIOTUYECKUX 3HAHWHM U HAaBHIKOB. CIIEITUATUCTHI IT0 KOHCTUTYIIOH-
HOMY IIPaBy AOJLKHBI JIUIIH CTABUTH BOIIPOCHI, OTBETHI HA KOTOPHIE CMOTYT IaTh COIIMAaIbHbIE TICUXOJIOTH [5,
c. 266-272]. OgHako eZiBa Jiu COIlMaTbHbIE TICUXOJIOTH, He UMes CIIeI[aJbHOTO 3HAaHUA B cdepe rocyzap-
CTBEHHOTO ITpaBa, CMOT'YT /IaTh OTBETHI HA ITOCTABJIEHHbBIE IOPUCTAMU BOIIPOCHI.

E.B. TuToBa 0OHapy:KUBaET ZiBa aClleKTa, B KOTOPBIX MOXKHO PacCMaTPUBATh BOMPOC O KOHCTUTYIIU-
OHHOMU Tcuxosoruu. [IepBeIli — KaK COIMATbHO-IIPABOBOE SABJIEHNE, XapaKTepU3ylollee KOHCTUTYIIOH-
HO-IICUXOJIOTHYECKOE COCTOSTHHE 00IIleCTBa Ha KOHKPETHOM 3Tare KOHCTUTYI[MOHHO-TIPABOBOTO Pa3BUTHUS
rocyzlapCcTBa, MO3BOJIAIONEe YCTAHOBUTD BIUSHUE COIMAMbHO-TICUXO0JIOTHYECKOTO COCTOSHUS 001IeCcTBa
Ha TIPOUCXO/AIINE B CTPaHe KOHCTUTYIIMOHHBIE TTPOIIECChI, YCTAHOBUTD MIPUYMHBI 1 3aKOHOMEPHOCTH /IaH-
HOT'0 TIpoliecca, ONPeeTUTh IeTEPMUHUPYIOIIHE Havaia AedCTBUU U PeNIeHU OpraHoB BIACTU U OJDK-
HOCTHBIX JIUII. BTOpOI — Kak KOHCTPYKT KOHCTUTYIIMOHHBIX ITOJIUTHUKO-TIPABOBHIX SIBJIEHUMH, T/ie ICHBI Gpop-
MYJIBI, B3AUMO/JENCTBYE 3IEMEHTOB U MOHATHO COZEPIKAHUE CTPYKTYPHI IOJTUTUIECKUX COOBITUM 1O THUILY
HeaIN3aIun: «KaK 3TO JOJDKHO OBITh» [4, ¢. 39-44]. [Tosaraem, B HallleM UCC/IE[OBAHNY HAN00Iee BaXKHbIM



Poccrmckoe NpaBo: UCTOPUS M COBPEMEHHOCTb 25

TIpe/ICTABISIETCS TIEPBBIM acleKT, TaK Kak I[eJIOCTHAs, OTAeNsdeMas OT IPYTUX CyITHOCTh PeaJibHOTO MHUPA,
HeJIOCTYIIHAsI HelloCpeICTBEHHOMY HabJII0IeHUI0, BEPOSATHO, UMeeT O0JIbIllee OTHOIIIeHNE K GHUIOCOPUU.

T. A. )KymabekoBa yTOUHsET HEKOTOPbIE KOMIIOHEHTBI KOHCTUTYIIMOHHOM TICUXOJIOTHU:

1) MmWUPOKUH KOMIUIEKC CTUXUIHO CKJIAABIBAIOIINXCS, HECUCTEMATHU3UPOBAHHBIX KOHCTUTYIIMOHHBIX
B3IVIAZIOB, IPe/iCTaBAeHUH, Cy>XIeHUU 1 Uiei, KOTopble OTVIMYAl0TCA OT B3IVIA/0B, IIpe/CTaBlIeHUH,
CY)XZEHUU U uziei, 06pasyoIuX B CBOEH COBOKYITHOCTH KOHCTUTYIIMOHHYIO HIE€0JIOTHIO;

2) MHOTOO6pAa3HbIH IIACT SMOIIUM, YyBCTB, IEPEXKUBAHUIN, YMOHACTPOEHUM, GOPMUPYIOITUXCS Y JIFO-
Zeli B CBA3HU CO CTaHOBIeHWeM, QYHKIIMOHUPOBAaHUEM U PAa3BUTHEM IIPABOBBIX UHCTUTYTOB, CTPYK-
TYp ¥ OTHOIIeHUH [3, c. 240-242].

Bce 3T0 vMeeT 60sIblile CBA3U C MHBIMU HayKaMU, 4eM C KOHCTUTYIITMOHHBIM IIPABOM.

Hawubonee yaaunsiM mpeacTabisaeTcs moaxox E. C. Aunukuna u /I, B. Kamupckoro, yTBepKaoInX,
YTO KOHCTUTYITMOHHASA TICUXOJIOTUA — YacTh MPaBOBOU IICUXOJIOTUH, KOTOpAsA U3ydaeT OTpakeHUe B CO-
3HAHUU JIIOZIeH KOHCTUTYIIMU KaK COIIMOKYJIbTYpHOTro ¢peHoMeHa. [IpeiMeToM ee pacCMOTpPEHUs SBJIAIOT-
s, C OZTHOM CTOPOHBI, IICUXOJIOTMYECKIEe aclleKThI IPABOTBOPYECTBA B 00IaCTH KOHCTUTYIIMOHHOTO TIpaBa,
a c Ipyroit — oTpakeHre KOHCTUTYITMOHHBIX TIPAB U CBOOO/, B IICUXUKE KOHKPETHOTO YeJIOBEKA, KOHCTUTY-
[[MOHHOE CO3HAHWE OOBIYHOTO OOBIBATESI — CPEAHECTATUCTUIECKOTO CYObeKTa, TpakaaHuHa [2, c. 133].

Be/ib UMEHHO B IIPOI[ECCE MEHTATBHOTO OCBOEHHT KOHCTUTYIIMOHHOM [IeCTBUTENBHOCTH Y CyOBEKTOB
CKJIaJIBIBAIOTCS MMPABOBbIE YCTAHOBKY, TPUBBIYKY, MHBIE GOPMBI CTEPEOTUITHOTO TIOBEAEHNA, IO3BOJIAIOIINE
UM pearnupoBaTh Ha COOTBETCTBYIOIIYIO ITPABOBYIO CUTYyaIIUI0. DTO IaeT BO3MOXKHOCTD JIydllle OpPHEeHTHUPO-
BaThCs B MUpE ITPABOBHIX ABJIeHUM [6, c. 169].

Pe3toMupys BbIllleCKa3aHHOE, OTMETUM, YTO KOHCTUTYIIMOHHASA TICUXOJIOTHSA TECHO CBA3aHa KOHCTU-
TYIIMOHHO-TIPABOBOH Tpazauriueil. ITox Bo3aelicTBUEM TPAAUIIUU TPOUCXOAUT GOPMUPOBAHNE OTHOIIEHUH
K KOHCTUTYIIMOHHOMN ZIeCTBUTENBHOCTH. [IpHdeM TpaguIiiyst MOXKET ObITh PACCMOTpPEHa He TOMbKO ¢ $hop-
MaJIbHO-IOPUINYECKON TOYKHU 3peHU KaK MPeeMCTBEHHOCTh HOPM, HO U KaK CJIOKUBIIMECH HerJlacHbIe
MIpaBwWIa MOBEJIEHUsI, COIIMAIbHO-TICUX0JIOTUYECKOE COCTOSTHIE OOIecTBa B OTAEIbHO B3ATOM I'OCYAapCTBE.

VIMeHHO 0COOEHHOCTSIMH KOHCTUTYIIMOHHO-TIPABOBBIX TPAAUIINI, OTpaKeHHBIX B OCHOBHOM 3aKOHE,
B CHCTEMe TOJbKO BO3HUKAIOUIUX U V3Ke cHOPMHUPOBABIINXCS IIPABOOTHOIIEHUHN OIIpe/iesisieTcsl KIIoUeBoe
pasinyre — KOHCTUTYI[MOHHAS CaMOOBITHOCTD KaXK/IOTO OTAETHHOTO TOCyJapCcTBa. B 3TOM KOHTEKCTE KOH-
CTUTYIIMOHHAs IICUXO0JIOTUA ABJSAETCA BHEMIPABOBBIM OTpakKeHHueM KOHCTUTYIIMOHHOMN eiCTBUTEIbHOCTH,
KOTOpasi BKJIIOYAeT OTHOIIIEHNE, BOCIIpUATHE, pedIeKCUI0O Hapo/a 1o ITOBOAY TeX WIM UHBIX COOBITHI, SB-
JIEHUU, IPOUCXOJAIINX B TOCyZapcTBe. KOHCTUTYITMOHHASA TICUXOJIOTHS €CTh TOT CAMBIN «IIPaBOBOM MeEHTa-
JIUTET», KOTOPHIH HehOPMAIBLHO U OIIpeZiesiieT HETOXKIeCTBEHHOCTb TOCYAapCTB.
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NMPOBNEMbI KBAIM®UKALINN TPEEOBAHUN
ADODOUITNMPOBAHHbIX C AOJIDKHUKOM KPEAUTOPOB
B AEJIAX O BAHKPOTCTBE

1O. B. XonoaeHko
ANTaviCKWVA roCyAapCTBEHHbIN yHmBEpcUTET (bapHays, Poccus)

. M. HazemuyeB
ANTavickuvi rocyapCTBeHHbIV yHuBepcuTeT (bapHayn, Poccus)

Hapsay ¢ mO3UTUBHBIM pa3BUTHEM MHCTUTYyTa OAHKPOTCTBA B PocCHY BO3HUKAIOT HEOAHO3HAYHBIE
npobyieMbl B cyfe6HOM npakTuke. OZHOW M3 TAaKOBBIX IPOOJIEM sIBIAETCA CyAbOa JOrOBOPHBEIX TpeboBa-
HUM KOHTPOJIUPYIOIIUX JIUI] OpTaHU3aNHU 1 UHBIX abbUIMPOBAHHBIX KPEJUTOPOB MPY 6AHKPOTCTBE I0PH-
IUYECKOTO JIUIla. 3aKOH IPSMO He COAEPIKUT 3arpeTa Ha GUHAHCUPOBaHNE KOPIIOPAIMU IIOCPEACTBOM
rpakJaHCKO-TIPaBOBBIX KOHCTPYKIIUM. OZHAKO MPO6IeMbl OTHOCUTENbHO KBATUDUKAIIMY TaKUX CIIOCO-
60B ¢puHaHCHPOBaHUA BO3HUKAIOT, KOT/Ia OPraHU3allisd BXOAUT B IIpolleAypy 6aHKpOTCTBA. B aTo yacTu
CYZIBI CTAJIKMBAIOTCS C BOIIPOCAMU O BO3MOXXHOCTH IIepeKBaTUPpUKAIINN 3aeMHOTO 00513aTETCTBA B OTHO-
IIeHUs 110 JOKaMUTaaAu3aluy 06IeCcTBa M IIPU3HAHUS 3a 3a€MHOU MoZiesibio GUHAHCHPOBaHUA TpeboBa-
HUSI «BBITEKAIOIIEro U3 yyacTus». HacTosImas craThs MOCBAleHa IpobieMaM KBaaubuKanuu TpeboBa-
HUH «KOPIIOPATUBHBIX» KPEAUTOPOB B ZleJlaX 0 6aHKPOTCTBE. VccmeAyoTes pa3audHble moaxoas! Cyae6Hoi
KOJIJIETHUH TI0 SKOHOMHYeCKUM criopaM BepxoBHoro Cyza Poccutickoit @esepaliuu K 3aiimaM, BelJaBae-
MBIM YYaCTHUKaAMU XO3AHCTBEHHBIX 001IecTB. O60CHOBHIBAETC HEOOXOAUMOCTb OTCTYIUIEHUS OT MO3U-
1M, KOTOPYIo 3aHsu1 BepxoBHbiil Cyz Poccuiickoit @eepaiin, ¢ Ie/bi0 3alIUThI TPaB 06pPOCOBECTHHIX
YYaCTHUKOB X03SHCTBEHHBIX OOIIECTB.

KiroueBble c10Ba: KOPIOpaTUBHbIE 3aiiMbl, cybopauHaIusa, 6aHKPOTCTBO, CBsA3aHHbe (abduanupo-
BaHHBIE) JIUIIA.

PROBLEMS OF QUALIFICATION OF CLAIMS OF CREDITORS
AFFILIATED WITH THE DEBTOR IN BANKRUPTCY CASES

Y. V. Holodenko
Altai State University (Barnaul, Russia)

D. M. Nazemcev
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Along with the positive development of the institution of bankruptcy in Russia, there are mixed problems
in judicial practice. One such problem is the fate of the contractual claims of the controlling persons of the
organization and other affiliated creditors in the bankruptcy of the legal entity. The law does not explicitly
prohibit the financing of a corporation, through civil designs. However, problems regarding the qualification
of such financing methods arise when a society falls into bankruptcy proceedings. In this part, the courts
are faced with questions about the possibility of reclassifying the debt obligation into a relationship for
the precapitalization of society and recognizing the debt model of financing the requirement “arising from
participation.” This article is devoted to problems of qualification of claims of “corporate” creditors in
bankruptcy cases. Various approaches of the Judicial Board on Economic Disputes of the Supreme Court
of the Russian Federation to loans issued by participants of economic companies are studied. The need to
derogate from the position taken by the Supreme Court of the Russian Federation is justified in order to
protect the rights of bona fide participants of economic companies.

Keywords: corporate loans, subordination, bankruptcy, related (affiliated) persons.
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Jenax GaHKPOTCTBe ZieficTBYeT GpyHaMeHTaNbHBIN IPUHIIUII paBEHCTBA KpeAUTOPOB (pari passu),
KOTOPBIU IPOABJAETCA KaK Yepes IpHU3My IIpolieccyalbHBIX IpaB (OTCYTCTBHE JUCKPUMUHAIINY, PaB-
HOIIPaBHe CTOPOH, ITPaBO Ha CIIpaBe/INBOE CyZieOHOe pa3bupaTeNbCTBO), TaK U TOCPEACTBOM HOPM

MaTepuasbHOrO MpaBa (MPOIOPIMOHATFHOE YIOBIeTBOpeHre TpeboBaHui kpeautopos) [1, c. 129]. Oxa-
HAaKO HeJTb3s abCOTIOTU3UPOBATH ATOT MPUHITUII, TIOCKOJIbKY U3 HET'O €CTh HEMAJIO UCKIIIOYEHUH, KOTOPBIE
JIOTIyCTUMBI TOJIbKO B TOM CJIy4ae, eCJid 3TO 060CHOBaHO 60jiee BECKUMU TIOJTUTUKO-IIPABOBBIMU apTyMeH-
TaMU, YeM IIEHHOCTh IIPUHITUIIA PaBEHCTBA KpeAuTOpoB. OJHUM U3 TAKOBBIX UCKIIOUYeHUN N3 HA3BAHHOTO
MIPUHITUIIA ABJISIETCS CybopAnHAaIusA TpeboBaHUH yIaCTHUKOB 001ecTBa-Ao/bKHUKa. CyboparHaIysa Heob-
XOZUMa /I 3aIIUTH] TaK Ha3bIBa€MbIX BHEITHUX KPEAUTOPOB, T. €. He ABJIAIUINXCA TULIaMU, KOHTPOIUPYIO-
VMU JeSITETbHOCTD OOIIECTBA, OT «KOPIIOPATUBHBIX KPeAUTOPOB». Cy60opAUHAIINSA IPOSIBIISETCA B OTKa3e
BO BKJTFOUEHUU TOCIETHUX B PeecTp TpeboBaHUM KpeauTopos (aanee mo Tekcty PTK). B pamkax HacTos-
IIel CTaThU 1107 TEPMUHOM «KOPIIOPATUBHBIN» (BHYTPEHHUI) KPEAUTOP TOHUMAETCS JIUIIO0, KOTOPOe UMeeT
($aKTUIECKYIO BO3MOXKHOCTD /]JaBaTh JAOIKHUKY 00s13aTeIbHBIE /1 UCIIONHEHUS YKa3aHUsA WIX MHBIM 006pa-
30M ompezenaTh ero Aeiictus [2]. CraTbu 2 u 4 ®egepanbHoro 3akoHa oT 26.10.2002 N 127-®3 «O Heco-
cToATenpHOCTU (6aHKPOTCTBE)>» (Hasee 3aKOH 0 OAHKPOTCTBE) YCTAaHABIMBAIOT, YTO YUYACTHUKH JOKHUKA
He SBJIAI0TCSA KOHKYPCHBIMU KPEIUTOPAMH, ECJIU UX 0053aTENbCTBA BBITEKAIOT U3 KOPIIOPATUBHBIX OTHOIIIE-
Huii. Takue 0653aTeNbCTBA HE YIUTHIBAOTCSA MPU OTIPE/EIEHUY TPU3HAKOB 6AaHKPOTCTBA. PellleHre 3aKo-
HOJATEJIS BIIOJIHE MTOHATHO, TIOCKOJIbKY OT YIaCTHUKOB OOIIIECTBA 3aBUCUT €r0 JeATETHbHOCTD, U YIaCTHUKU
HECYT OIIpe/ie/IeHHbIe PHUCKU, CBSI3aHHBIE C GAHKPOTCTBOM JIO/DKHUKA. B CBOIO 04Yepe/ib U3 aHa/IM3a Ha3BaH-
HBIX BBIIIIE CTaTbel 3aKOHA 0 6aHKPOTCTBE HE BBITEKAET TOTO, UTO €CJTU YUYACTHUK MOXKeNaeT GUHAHCHUPOBATh
CBO¥ OM3HEC ITOCPeZICTBOM 3aiiMa WM MHBIX IPAKJAaHCKO-TIPABOBBIX CZEJOK, TO TaKOe TpeboBaHWe y4acT-
HUKa OyZIET YZOBIETBOPATHCA MOCJIe TPeOOBaHMH BceX KpeAnTopoB [3]. IHbIMU clioBaMU, B 3aKOHE 0 GaHK-
POTCTBE OTCYTCTBYIOT ITOJIOXKEHUS, KOTOPbIE OBI MPSIMO CBU/IETENIBCTBOBAIU O CyOOPAMHALINY TPeOOBaHUN
adpOUIMPOBAHHBIX C AOKHUKOM KPEAUTOPOB (32 UCKII0OUEHNEM OaHKPOTCTBA KPEJUTHBIX OpPraHU3aIuii).

B To xe Bpema mpakTuka BepxoBHoro Cyza Poccuiickoit @egepanuu (ganee mo tekcty BC PO) nger
TI0 MTYyTH IPUMEHEHUsI BHIIIEYTIOMSHYTHIX HOPM, KBATUQUIUPYS IPakAaHCKO-TIPaBOBbIE 00513aTEBCTBA Me-
Ky YYaCTHUKOM U OpraHu3aliell Kak OTHOLIEHUAM I10 IoKanuTaau3anyu obmecrsa. CreZoBaTeIbHO, Tpe-
60OBaHUA IO TAKUM 0053aTEThCTBAM CTAHOBATCS «BBITEKAIOIIVMHY U3 yYaCTHs». BOJBITMHCTBO eBPOIEHCKUX
MPaBOTIOPS/IKOB He MpelyCMaTPUBAET IIPABII CyOOPAMHAIINY KOPIIOPATUBHBIX 3aliMOB. TaKkue 3aiiMbI He TT0-
HIDKAIOTCA B ouepeHOCTH B benbrum, Jlanuu, Yexuu, crpanax [Ipubantuku, Hopseruu, ®panunu u Oun-
gauzuu [1, c. 129]. TlepBoHavasbHO cy/pl B Poccuy cYMTaNN, YTO OTHOLIEHUA MEX/y YIaCTHUKOM U KOp-
noparreii 1o oroBopy 3aiMa He HOCAT KOPIIOpaTUBHOIO XapakTepa [4]. OgHako B aBrycte 2015 r. BC PO
BOCIPUHSAT TIOZAX0/, U3BecTHHIHN B CIIIA, corracHO KOTOpPOMY Ji0ITycKaeTcd cybopauHanma apprinpoBaH-
HBIX KPEZIUTOPOB B CJIy4ae, eCJIU yYaCTHUK IeCTBOBAJ HEIOOPOCOBECTHO B ylepO BHEIIHUM KPEAUTOPAM.
B cBoém Ompezenenuu BC PO ykazait, uto cam o cebe GpakT TOro, 4YTo 3aiiMOZIaBIIEM BHICTYIAET YIaCTHUK
OpraHu3aluU-[I0KHUKA, IBJISIETCS HEJOCTATOUHBIM /ISl BBIBOZIA 06 OTCYTCTBUY 3a€MHBIX OTHONIEHUI U Ha-
MPaBJIEHHOCTH HA Peayn3alyio BHYTPUKOPIIOPAaTUBHBIX OTHOIIeHU! [5]. Takas mosuius cyzebHOM Kosute-
TUH TI0 5KOHOMUYECKUM CIIOpaM Tpe6GoBasia OT «<KOPIIOPATUBHBIX» KPEAUTOPOB I0KA3bIBATh HAJTMULE 3aEM-
HBIX OTHOIIIEHUH U 6oJsiee TrubepaabHO MOAXOANIA K TAKUM TpeOOBaHUAM.

Bckope «kapycenb» CyZeOHO MPaKTUKU pa3BePHY/IACh B IPYTYIO CTOPOHY, U BO300JaZiana mo3uIs,
COIVIaCHO KOTOPO# TpeboBaHue ahpPHIMpPOBaHHOTO KPEAUTOPA UMEET KOPITOPATUBHYIO IIPUPOAY, ECIIU IO~
CJIeHUM He JoKaXkeT o6paTHOro. J[pyriMu CIOBaMH, C/leJlaH aKIeHT Ha OMPOBEPKUMYIO MMPE3YMITIIHIO
KOPIIOPAaTUBHOCTHY TpebOBaHUS KPeAUTOPA-YIaCTHUKA, KOTOPasi MPOSIBISIETCS B BO3JIOXKEHUM OpeMeHH [0-
KasbIBaHUsA IPaKJAHCKO-TIPABOBOM MPHPO/IbI 00sI3aTeIbCTBAa Ha KpeAuTopa [6]. Takas mpe3yMITIvs PacKphl-
BaeTcsA 110 MOJIeJIN: CHavyasa 3auHTEPECOBAHHOE JIMIIO IOKA3bIBAET, YTO TPeOOBaHNE KPeAUTOpa ABIAETCA
KOPIIOPAaTUBHBIM, a He 0053aTeNbCTBEHHBIM, U TOJIBKO 3aTeM KPEAUTOP-YIACTHUK HAaYMHAET [JIOKA3bIBATh
obpatHoe [7, c. 35].

BC P® 3aHsu1 CIIOPHYIO MO3UIIHIO, KOTOPas CBOAUTCSA K TOMY, UTO IIPU OTIPeZIeJIEHHBIX 0OCTOATETHCTBAX
00s13aTeTbCTBEHHbIE OTHONIEHHS TePEKBATUGUIIUPYIOTCSI B OTHOIIEHUS 0 JOKAMTUTAIU3AI[UN YCTaBHOTO
KalnTasa, 9YTO MPUBOAUT K OTKAa3y BO BKJIIOUEHUU TPeGOBaHUH «KOPIIOPATUBHBIX KpeaAuTopoB» B PTK [8].
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C ofIHO¥ CTOPOHBI, TaKast TEHJEHINA, HAMeTHUBIIascsA B mpakTuke BC PO, HeobxomMa 1 TOTO, YTOOBI
He JIONyCTUTh BPeJ] «BHEIIHUM» KPEUTOPaM, KOTOPHIE He JIOJDKHBI CTPAZIaTh OT HEJOOPOCOBECTHBIX JIei-
cTBUY adpUIMPOBAHHBIX C JOKHUKOM KpeZUTOpoB. C Ipyroit CTOPOHEL, TaKas MO3ULIKA CBOJUTCA K TOMY,
yTo BC P® 3ampelnaer BLIOUPATh «KOPIOPATUBHOMY» KPEAUTOPY CIOCOOH GUHAHCUPOBAHMS CBOEH KOM-
naHuu. OZIHAKO /I TOTO, YTOOBI M30eKaTh OHKEHUS B OYEPESHOCTH, CyAaMU OBLT MOCTEMIEHHO pa3pa-
60TaH TecT, KOTOPHIH TpebyeT OT KpeANTOpa-yIaCTHUKA JOKA3bIBATh «<HEKOPIIOPATUBHYIO» IPUPOAY 3aliMa.
ToIbKO TIPY HAJTMYUH JOKAa3aHHOCTH KaXKI0T0 KPUTEPUs TpeboBaHME TAKOTO KpeAUTOpa OYAYT IOJJIeXaTh
BrItoueHuto B PTK.

JloKa3pIBaHMe rpakJaHCKO-TIPABOBOM IIPUPOAEI 00s13aTeNbCTBa TpebyeT OT HHUIATOpa 060cobIeH-
HOTO CIIOpa PaCKPHITUA Pa3yMHBIX 9dKOHOMUYECKUX MOTHBOB BEIOOPA KOHCTPYKIMH 3aliMa, IPUBJIeYeHUs
3aliMa UMEHHO OT abdUINPOBAHHOTO JINIIA, TIPEJIOCTaBIEHNA GUHAHCUPOBAHUSA Ha HEPbIHOUHBLX YC108U-
AXUT. 4. [9].

B cyzeOHO MpaKTHKe BBICKA3aHO HEMAJIO KPUTEPUEB, KOTOPBIE TO3BOJIAIOT TOHIKATh TpeboBaHUsA ad-
UIMPOBaHHBIX KPEAUTOPOB, OZIHAKO OCHOBHBIMU U3 HUX SABJISIOTCS CJIEAYIONITE:

— HepBIHOYHBIE YCJIOBHUA 3aliMa (MOTYT IPOABIATHCA B OTCYTCTBUU CaHKIIUY 3a IPOCPOYKY BO3Bpa-

Ta 3aliMa, HU3KUI pa3Mep MPOLIEHTOB, BblZaua 3aiiMa 1o BOCTpeOOBaHuUsA U JIpP.);

— OTCYTCTBWE LIEJIK TPH BhIZIaYe 3aiiMa (CyZ0M MPOBepsIeTcst HEOOXOANMOCTD MPUBJIEUEHUS 3aeMHBIX
CPeZCTB);

— Hajuyue yMBICJIA Ha UCKYCCTBEHHOE HapalluBaHUe KpPeAUTOPCKOMN 3a0/KeHHOCTU Ha ciiydait
6aHKPOTCTBA C LIEJTbIO TIOCIEAYIOIIETO YMEHbBIIEHUA KOJTMYECTBA I'OJIOCOB, IPUXO/AIINXCS Ha IOJTI0
He3aBUCHUMBIX KpeguTopos [10];

— TIIaCCUBHOE NIOBeZleHUe KPeAUTOpa, KOTOPOe BEIPAXKAETCA B TOM, 4YTO UM He IIpeAIIPUHUMAIOCh HU-
KaKUX JIeNCTBUH, HalIpaBJeHHBIX Ha BO3BpAT 3aiiMa, a JIUIIb ObUIO 3asBlI€HO TpebOBaHUE O BKIIIO-
yeHue B PTK u zp.

[TepeyeHb TAKUX KPUTEPUEB MOXKHO IIPOZIOJDKATH JAJIbIIIe, HO TPOOIeMa 3aKII0YaeTcsl B 3aKOHOAATENb-
HOM OTCYTCTBUH 0053aTe€TbHBIX IIPU3HAKOB, IT0 KOTOPBIM MOKHO OBLIO GBI TIOHMXATh TPeOOBAHUS TPU IIPU-
MeHEHHWH UX B KOHKPEeTHOM ITpaBooTHolIeHnH. [IpobieMa HeoOX0ANMOCTH BEIPAOOTKY 00513aTeTbHbIX IIPU-
3HAKOB, KOTOPBIE O3BOJISUIH OBl IOHM)XATh B 04epei Tpe6OBaHUS «KOPIOPATUBHBIX» KPEAUTOPOB, TPEOYET
OonepaTHBHOTO pelleHusA. [leppoHavanbHO nocpeAcTBOM NpUHATUA [TocTaHoBIeHUA [leHyMa OT BhIcuIeH
CyZieOHOM MHCTAHIINH 110 3TOMY BOIIPOCY, a B ITOCJIEAYIONIEM 3aKOHOJaTeTbHOT'O 3aKPEIUIEHN .

VIHTepeCHBIMU TIPeACTaBAAI0TCA apryMmeHTsl BC PO oTHOCHTENHHO OCHOBAHWUI /IS TepeKBainduKa-
LMY 3a€MHBIX OTHOIIIeHUH B KopriopaTuBHble. Takue cenku, o MHeHUo BC PO, mpuKphIBaOT OTHOIIEHUS
10 BHECEHUIO BKJIa/la B YCTABHOH KaIlUTal OOIIeCTBa, II03TOMY CyZ C YYETOM OOCTOATENBCTB Zlejia BIIpaBe
nepeKkBaIuHUIMPOBaTh 3aeMHbIe OTHOIIIEHNA B OTHOIIEHHU 110 YBEJIMYEHUIO YCTaBHOT'O KanuTasia 1o 1Ipa-
Bwiam 11. 2 cT. 170 I'paskgaHckoro kozaekca Poccutiickoit ®egepariuu (gasee mo Tekery ['K PO) mubo 1o mpa-
BrwiaM 06 ob6xozie 3akoHa [11]. Takum 06pa3om, CyZ yCTaHABIMBAET a/IbTEPHATUBHbIE OCHOBaHUSA ITPU3HA-
HUSA 3aiMOB, PEAOCTABIAEMBIX YIaCTHIUKAM OOIIECTBA, TOPOYHBIMU.

[TpuMeHUTETHHO K epekBamtnduKaIuy 3aiiMoB Ha ocHOBaHUU 11. 2 cT. 170 'K PO 1o nmpaBuiaM o mpu-
TBOPHBIX CZIeJIKaX HeoOX0ANMO 06paTUTh BHUMAaHUeE Ha TO, YTO BhIllenpuBeZeHHas no3uusa BC PO apisert-
¢ HEOZJHO3HAYHOM, YTO MOATBEPXKAAETCA CIeYIOIINMU apryMeHTaMu. Bo-nepBbix, BC PO uznoxun uzaero
0 TOM, 4TO yYAaCTHUKHU KOPIOPAIMU He JOKHBI 6€3 pPa3yMHBIX Ha TO MPUYHMH BHIOMPATh IPAXKAAHCKO-TIpa-
BOBBIE C/IEIKY KaK CII0cO6 GMHAHCUPOBAHUSA KOPIOPALIUY, KOT/IA OTHOIIEHUA MEeXAY TIOCTIeJHUMU U o0111e-
CTBOM MMEIOT KOPIMOPATUBHYIO MIPUPOAY. DTO O3HAYAET, YTO Cy/I OTPAHUYUBAET CAETKOCIIOCOOHOCTD y4acT-
HUKa, TeM caMbIM Hapylas OCHOBHBbIe Hayasa I'Pak/IaHCKOTO 3aKOHOaTeIbCTBA.

Bo-BTOpBIX, ClleZlyeT OTMETUTD, YTO BOJIA B IPUTBOPHBIX CZ€/IKaX HalpaB/leHa Ha JOCTHKEHUE APYTUX
MIOC/IE[ICTBUM, YEM Te, KOTOPbIe OTPaKeHHI B BOJIeU3bABAeHNU. ClleZl0BaTeIbHO, 3aHUMAas TaKyl0 O3UIIUIO,
cya baxTudecky GOpMHUPYeT 3a yUaCTHUKA OOIIeCTBa ero BOJO. B To BpeMs Kak MOC/IeAHssA ObUIa HAalpaB-
JIEHA, TIPEATIONOXKIM, Ha TO, YTOOBI IIPEZIOCTABUTH 3a€M KOPITOPALIMH U OKUZATh €r0 BO3BpaTa B CUTYalUH,
KOI/]a 3a€MIIUK HAXOAUTCA B HECTAOWIBHOM GUHAHCOBOM IIOJIOKEHUH, T0JIaras, YTo OOIIeCTBO B COCTOSA-
HUM BBIZIEPKaTh KOHKYPEHIIUIO Ha PhIHKE. Be/ib y4aCTHUK KOPIIOPALUH, IPEAOCTaBIIsAS GUHAHCHPOBaHUE
HoCJIeIHeH, 3aMHTePECOBAH B TOM, YTOOB! IIOAZIePXXKUBATh CBOM OM3HeC HE3aBUCHMO OT pa3Mepa ero Joiu
B yCTAaBHOM KamuTaje obilectsa. Bosee Toro, oH 3auHTEpecoBaH B TOM, YTOOBI GHHAHCUPOBAHUE, KOTOPOE
BKJIaZIBIBAETCA B A€ATETHHOCTh OpraHU3anuu, ObUIO BO3BpaleHo. Ecu 651 BOJIS yuyacTHUKA Oblia Halpas-
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JIeHa Ha TO, YTOObI BHECTHU BKJIaZ B YCTAaBHOHN KaIlKUTaJ KOPHIOPALWH U MOJYYaTh OT 3TOTO «IIpeJIoarae-
MYF0» TIPUOBLIb, TO OH HEIIPEMEHHO OBI 3TO cZieiaj. [I03ToMy IPU OTCYTCTBUU 3I0yNOTPe6IEHU TPU TIpe-
JocTaBieHnr GUHAHCUPOBAHUSA YIaCTHUKAMU OOIECTBA JAOJIKEH COOIOAAThC HEKUM OalaHC MHTEPECOB
MeXY «KOPIIOPATUBHBIMU» U «BHEITHUMU» KpeJUTOPaMU JOJIXKHUKA.

B-TpeThUX, /i1 COCTaBa MPUTBOPHBIX CAETOK BaXKHO HAJIUYHME YMbICJIA 0O0EUX CTOPOH Ha MPUKPHITHE
caenky. Kak BepHo ykassiBaeT [0. B. XosozeHKo, «... M3 6ykBasbHOTO ToMKOoBaHuA cT. 170 I'K PO, a umen-
HO (G pa3sbl «CTOPOHBI UMEJH B BUAY», CIEAYET, YTO 3aKOH OTHOCUT K IPUTBOPHBIM CZI€JTKAM TOJBKO Te, LIeTh
KOTOPBIX OCO3HAHAa UMEHHO 06eMMU CTOPOHAMH...» [12, c. 192]. B ITocTaHoBIeHUU [l1eHyMa BepxoBHO-
ro Cyza P® npezsycMoTpeHO, UTO HaMepeHHUA OZHOT'0 yYaCTHUKA COBEPIIUTDb IPUTBOPHYIO CAEJKY JJIA IIpU-
MeHeHUd yKa3aHHOU HOpMBI HeZiocTaTouHo [13]. CiiefoBaTenbHO, A1 npuMeHeHuUdA 1. 2 cT. 170 TK PO cyz
JIOJDKEH BBISCHATD HAJMYYE YMbICTIA ¥ 00€UX CTOPOH Ha IPUKPBITHE 3aeMHBIX OTHOIIeHUi. Ho BC PO 06xo0-
JIUT 3TO MPaBUJIO MyTEM yKa3aHUA Ha apPpIIMPOBaHHOCTD JODKHUKA C KPEAUTOPOM, TEM CaMBbIM aBTOMa-
TUYECKU KOHCTaTHUPys HaJIW4ue YMBICIA.

3aeM He MOKeT IPUKPBIBAaTh OTHOLLIEHUA 110 JOKAITUTA/IN3al[Y YCTaBHOTO KalluTasa, IOCKOJIbKY y4acT-
HUK OOIIleCTBA HE MOJMy4aeT JOTOJTHUTEIbHBIX KOPITOPATUBHBIX NPaB B 0OMeH Ha IIpeZioCTaBIeHue 3aiiMa.
B pasBuTHU 3TOTO Te3uca HAIPAIIUBAETCS BBIBO/, UTO €CJIH ITPHU3HABaTh GUHAHCUPOBAHME KOPIIOPAIIUHN ITy-
TeM TpeIOCTaBIeHNs 3aiiMa MPUTBOPHOM C/IENKOH, TO U yBEIMYEHHE YCTABHOTO KalluTana Toxxe OyzeT HU-
YTOXHO, IOCKOJIbKY HapyIIEHH! [TpaBmIa 06 0100peHNH TaKUX CeIOK 0OIIUM coOpaHueM YYaCTHUKOB U T. II.

V13 BBIIIECKA3aHHOTO CJIEYET, YTO €CJIU PU3HABATh 3aliMBI OT YYaCTHHUKOB 00I[eCTBA HEeeHCTBU-
TeJTHbHBIMHU TI0 MTPAaBUJIaM O IIPUTBOPHBIX CAENKaX, TO TAKWE CAETKU OyAyT HUYTOXHBI U BHE OAHKPOTCTBA,
4YTO OYZIET CYyIleCTBEHHO OrPaHUYUBATh CBOOOY YIaCTHUKOB B BhIOOpe GUHAHCUPOBAHUA KOMIIAHUU.
A.T. KapaneToB CYMTaET, YTO IPeJOCTaBIeHre yIacCTHUKaMu 00IecTBa 3aiiMa CBOeMy COOCTBEHHOMY 00-
IIeCTBY — BIIOJTHE HOpMaJbHaA c/leIKa. B Hell Kak TaKOBOW HET HUYero MOpoYHOro. V1 HeT HUKaKoi Heob-
XOZVMOCTH CBOZUTDH BCe OHOTATCTBO PA3IUYHBIX CIIOCOOOB GUHAHCHPOBATH CBOE OOILIECTBO K YBETHMYEHUIO
ycTaBHOrO KanuTtasna [14].

Takum 06pa3om, Jaxke eCyiu CyJl HAaXOJUT OCHOBAaHUSA /ISl OTKa3a BO BKJItOYeHUU B PTK TpeboBaHuMi
10 3aeMHBIM 006513aTeTbCTBaM, 3aliMO/IaBIIEM ITO KOTOPOMY SIBJISUICS YIaCTHHK OOIIleCTBa, TO MOTUBUPOBATh
3TO CJIE/IyeT, CChLIAsACh Ha CT. 2 3aKOHA 0 6AHKPOTCTBE, TpHU3HaBas 3a TpeOOBaHUEM CTATyC KOPIIOPATUBHO-
TO, T.€. BBITEKAOIIETO U3 yUacTus. VI3 3TOTO CJIeIyeT, YTO OTCYTCTBYEeT HEOOXOAUMOCTD IPUMEHSTH TPaBU-
gam. 2 cr. 170 'K P® mbo npaBmia 06 06xoze 3akoHa. [Ipaktrka BC P®, koTopas 3akirodaeTcs B KPUTH-
YeCKOM OTHOIIEHUHU K «KOPIIOPAaTUBHBIM» KpeAuTopaM, IIpejjaraeT, IOMIUMO BCero povero, OTKa3blBaTh
Ma)XOPUTAapHBIM yYacTHHKAM KopIliopaluu Bo BKIodeHUU B PTK, urHopupysa Npupoay 3aeMHBIX OTHOLIe-
HUM. VIHBIMU CIOBaMU, €CJIM YYaCTHUK BJIaZIeeT MaXKOPUTAPUTAPHOM /loJiel B yCTaBHOM KamuTaje ofiie-
CTBAa, TO B JIT0OOM C/Ty4yae OH [JOJDKEH OTBeYaTh 3a PUCK OAHKPOTCTBA OpraHu3aIiiuu. Takoi JOBOJ SBJISETCS
BEpPHBIM Ha MEPBBIN B3IVIAA. Bo-TepBEIX, €C/IU BKIIOYATh TPeOOBaHUA MaXKOPUTAPHBIX Y4aCTHUKOB B PTK
I0 3aiiMy, TO TaKue TpeboBaHUs OYAYT CyIleCTBEHHO HAapYIIaTh IPaBa «BHEITHUX» KPeJUTOPOB. B aTol cu-
Tyaly¥ YYaCTHUK OOIIECTBa, YbU JEeHCTBUA MOIUTH ObI OKAa3bIBaTh BIUSHUE Ha YIIPaBIeHUE KOPIIOPAIUeH,
B cTydae OAHKPOTCTBA MOC/IEAHEN TOKEH CIeIaTh BCe, YTOOBI YIOBIETBOPUTH TPEOOBAHUS «BHEIITHUX Kpe-
JIUTOPOB». BO-BTOPHBIX, KaK MOKa3bIBaeT MPAKTUKA, CPeU HeZIOOPOCOBECTHHIX JEWCTBUM yYaCTHUKOB UMe-
€T MECTO TPaH3UTHBIN XapaKTep IePEBOAOB AeHEKHBIX CPEJCTB, YTO ObIBAET JOCTATOYHO CIOXKHO JOKa-
3aTh [15]. Hanpumep, 3aeM, IOTyIeHHBIHN OT KPeAUTOPA, OBLT HATIPaBJIeH JODKHUKOM adhUIrnpoBaHHOMY
TpeTbeMy JIMIly. DTO O3HavyaeT, YTO JeHeKHbIe Cpe/ICTBA OCTAINCh BHYTPU I'PYIIBI KoMIaHui [16, c. 61].
CrefoBarenbHO, Takol moaxoa BC PO cBuzieTebCTBYET, YTO 6€3yCI0BHBIN OTKa3 BO BKIIoUeHNUU B PTK Tpe-
6oBaHUI MaKopUTapueB OyZeT ABIATbCA 3PGEeKTUBHBIM MEXaHU3MOM I10 6IOKMPOBAHUIO GUKTUBHBIX TPe-
6oBanuii. [To MHeHUIO KOKOpHHA, «CyOOpAUHALIN 3aiIMOB CIEPKUBAET ONIMOPTYHUCTHUIECKOE TIOBEIEHUE
YYaCTHUKOB B IIpeJABEpPUN OaHKPOTCTBA. [Ipe/nonaraeTcs, YTo yTpaTa CTaTyca KOHKYPCHOTO KpeAUuTopa
B 3HAYUTEIHHOM CTEIeHU JINIIaeT UX CTUMYJa IpecieZoBaTh HedhdeKTUBHBIE WX CIUIIKOM PUCKOBAaH-
HbI€E MTOTIBITKY BOCCTAHOBUTD MPUOBUILHOCTE» [17, ¢. 135]. Ho HecMOTps Ha 3HAUMMOCTD BBILIEYKA3aHHBIX
apryMeHTOB, MOXKHO ITPUBECTU KOHTPZOBOZ, B MOAAEPKKY JOIYCTUMOCTH pUHAHCUPOBAHUA KOMITAHUH IT0-
CpeZCcTBOM 3aiiMa. B oKTpuHe 1o paccMaTpUBaeMOMY BOIIPOCY CJIOXKUIOCh MHEHUE, YTO TaKOU MOAX0z
MOXKET JeCTUMY/IUPOBATh YYaCTHUKOB PUHAHCUPOBATH KOPIIOPAIHIO, KOTOPAs HAXOAUTCA B TSHKETIOM u-
HaHCOBOM COCTOSTHUU. VIHOT/Ia KOMIIAaHUY MOJKET IIOHaZ0OUTCS CBOeBpeMeHHOe GUHAHCUPOBAHUE, UTO TI0-
3BOJIUT e n36exaTb 6AaHKPOTCTBA, TOT/IA KaK YUaCTHUK OyAET CTPEMUTHCA He GUHAHCUPOBATh KOMITAHUIO
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MOCpeZICTBOM 3aiiMa, TIOCKOJIbKY 3HAaeT O TOM, YTO BO BKJIFOUEHUM TaKoro TpeboBaHusa B PTK Oyzer oTKa-
3aHo. TakuMm o6pazom, BC PO npocTo orpaHuunBaeT 3¢pEeKTUBHOCTh peabuInTaliiy Koprnopanuu. B atoi
CBSI3U CJIEZIOBAIO ObI OTKA3aThCsA OT CyOOpANHAIUY TPEOOBAHUM YYaCTHUKOB TI0 TaK Ha3bIBAEMBIM CITACH-
TeJIbHBIM 3aliMaM C LIeJIbI0 CTUMYJ/IALIMY COIIMATIbHO IT0JIE3HOTO TT0BeZleHUA. DTO MO3BOJIUT OpraHU3aluaAM
OTIepaTUBHO MOJTy4YaTh GUHAHCHPOBAHUE OT YIACTHUKOB Ha O0Jiee BBITOJHBIX YCIOBHUAX, HEXKETU YeM KOP-
rmopanys Morvia Obl KpeZAUTOBAThCA Yepe3 6aHK, YYUTHIBAasA TOT GaKT, YTO OOIECTBO HAXOAUTCS B TAKEIOM
(UHAHCOBOM COCTOSTHUM.

Takum oOpa3oM, MOKa MHCTUTYT CyOOpAUHAIIMY TPeOOBaHUI «KOPIIOPATUBHBIX» KPEJIUTOPOB HE ype-
I'YJIMPOBAH Ha 3aKOHOJATEIbHOM YPOBHE, CPEZU CyZOB He OyZieT eIMHCTBA OTHOCUTENIBHO TOTO, KaKUe JKe
BCe-TaKU IMOJUTHUKO-IIPABOBBIE J0BO/JBI BKJIIOUATh B CBOU IIOCTAHOBJIEHMSA B CIy4asaX 0TKasa BO BKIIOUYEHUN
TpeboBanuii B PTK. Kak 6bU10 yKa3aHO BhIllle, BEIpaOOTKa 0053aTeTbHBIX MTPU3HAKOB /1 TIOHMKEHUS Tpe-
60BaHUI TO3BOIUT M30€KaTh MPAaBOBOI HEONIPEEIeHHOCTH IIPU PacCMaTPUBaHUN 060COGIEHHBIX CIIOPOB
0 BKJIIOUEHWH 3asBJIeHHbIX TpeboBaHuii B PTK.
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IIEHHOJIETHUX OT YTOJIOBHOM OTBETCTBEHHOCTU B3POCJBIX IIpaBOHApyIIuTesel. B yrosoBHoM 3a-
KOHOZIAaTebCTBE JII0O0T0 TOCyapcTBa MPaBOBOM CTATyC HECOBEPIIEHHOJIETHErO BKIIIOUAET B cebs
MHO)XECTBO CIeNMPUIECKHX IPU3HAKOB, TAKUX KAaK BO3PACTHBIE PAMKH IIPUBJI€YEHHA JIUIA K YTOJIOBHON

B HacCTosAIIee BpEMA GOJIBIIIHCTBO CTpaH OTTrpaHUYMBAIOT YI'OJIOBHYIO OTBETCTBEHHOCTH HECOBEP-
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OTBETCTBEHHOCTH, OCOOBIH MMOPSAZOK PACCMOTPEHMS YTOJIOBHOTO Zlejia B CyZle, a TAKXKe 0COOEHHOCTH Ha3Ha-
YeHUs U OTOBIBAHUA HaKa3aHUH.

CTpaHbl, KOTOpBIe Ha CerofHAIIHUM leHb BXOZAT B cocTaB EBpasutickoro skoHoMuueckoro coto3sa (Pec-
my6simka ApmeHnust, Pecriy6iuka Benapycs, Pecriybinka KazaxcraH, Poccuiickas ®eneparnus, Kuprusckas
Pecrry6bika), panee Bxogupmiue B cocraB CCCP, ABIAACH OZHUM IOCyZapCTBOM, MMEH eZITHOe 3aKOHO/a-
TeJIbCTBO, B HACTOsIIee BpeMsA NMEIOT CXOAHble HOPMBI YT'OJIOBHOT'O 3aKOHOZaTenbcTBa. OZHAKO B KaXKA0H
13 3TUX CTPAaH HOPMBI, PETYIUpPYIoIINe chepy YTOIOBHON OTBETCTBEHHOCTH HECOBEPIIEHHOJIETHUX, OTIU-
4aroTcA ApYyT OT pyra.

CrpaHsl fanbHero 3apybexbs, Takue Kak CIIA, ®pannus, lepmanus, [IBenysa, UMEIOT OTIUIHYIO
OT NNPUBBIYHOM HaM CUCTEMY YI'OJIOBHOM OTBETCTBEHHOCTH HECOBEPIIeHHO/MeTHUX. He Bo Bcex cTpaHax cy-
mecTByeT AuddepeHInanysa OTBETCTBEHHOCTH /I JaHHOM KaTeropyu JIUIl. B 3aBUCMOCTH OT ITPaBOBOM
CUCTEMBI HECOBEPIIIEHHOJIETHIE MOTYT HECTH OTBETCTBEHHOCTH KaK B 00IIeM, TaK 1 0COOOM TOPSZKE.

OTO0 06YCJIOBIEHO HATUYHEM Y KaXKAOW CTPaHbI COOCTBEHHOM KYJIBTYpPhl, 0COOEHHOCTEN UCTOPHUIECKO-
ro Pa3BUTHA, HAI[MOHAJBHBIX TPAAUIINH, a TaK}Ke COOCTBEHHOTO yTH PAa3BUTHS YTOJOBHOTI'O 3aKOHO/A-
TEJbCTBA.

B cBf3M € 3TUM cuMTaeM HEOOXOAUMBIM IIPOBECTU aHAJIU3 HEKOTOPBIX OCOOEHHOCTEl MPUBJIEYEHHS
K YTOJIOBHOM OTBETCTBEHHOCTU U HAKa3aHUsI HECOBEPIIEHHONETHUX B 3TUX CTPaHaXx JJIsI TOTO, YTOOHI ysic-
HUTb, KAKOM COBPEMEHHBIN 3apyOeKHbIH OIBIT B JAHHOU chepe MOKeT ObITh 3aMMCTBOBAH yrOJIOBHBIM 3a-
KOHoZaTenbcTBOM Poccutickoit ®esepanyiu.

Hopwme!l yrosoBHOM OTBETCTBEHHOCTU HECOBEPIIEeHHOMETHUX B cTpaHax EADC BbllesIeHbI B CAMOCTOS-
TeJIbHBIE Pa3/iesibl WIK IVIaBbl yTOJIOBHBIX KOJEKCOB. VIX Ha3BaHUA MOTYT pasaudaTheca. Hanpumep, B cOOT-
BercTBUH ¢ YK Pecrry6iviku Besapych OH HOCUT HazBaHue «OcOOeHHOCTH YTOJIOBHOM OTBETCTBEHHOCTH JIUL,
COBEPIIUBIIKMX MIPECTYIUIEHKE B BO3paCTe 0 BOCEMHA/IATH JIeT», B YK ApMmenun u Poccrn — «OcobeHHO-
CTHU YyTOJIOBHOU OTBETCTBEHHOCTH U HaKa3aHUs HecoBepLIeHHOIeTHNX», B YK Kazaxcrana — pazgen 6 «Yro-
JIOBHAsI OTBETCTBEHHOCTh HECOBEPIIIEHHONIETHUX», B YK Kuprusckoii Peciy6mnku — «Oco6eHHOCTH HaKa-
3aHUH, IpUMeHsAeMbIX K HECOBEPIIeHHONeTHUM».

B cTpaHax zanpHero 3apy6ebs CyliecTByeT MHasa ¢opMa 3aKpeIUIeHHss HOPM YToJI0BHOTO ITpaBa, pe-
TYJIUPYIOIIMNX JaHHBIA BOIIPOC, — CYIIECTBOBAHNE CaMOCTOSATENbHOI'O HOPMaTUBHOI'O IIPABOBOIO aKTa, pe-
IVIaMEHTHPYIOIEro BOIIPOCH! YTOJIOBHON OTBETCTBEHHOCTH HECOBEPIIEHHOJIETHUX.

Hanpuwmep, B l'epmaHuu feiicTByeT 3aKoH «O IpaBOCYAUN HECOBEPUIEHHOIETHUX», B AHITIMN — 3aKOH
«O meTax U MOJIOABIX JI0AAX», B [IBenuy, noMuMo HOpM YK, BOIIpOCHI OTBETCTBEHHOCTH HECOBEPILIEHHO-
JIETHUX PeTryJIUpYIOTCA AKTOM O IIpUBEJEeHUU B UCIOJHEHHUE 3aKPBITOrO IIepeyHd HaJ, HeCOBEepIIeHHOJIeT-
HUMU, AKTOM O CIIeIIMaTbHBIX CTyxK6ax, Bo ®paniiuu OpgoHaHcoM 1945 r. «O mpaBoHapyLIIEHUAX HECOBED-
HIeHHOJIeTHUX» [1].

Takast popma cylecTBOBaHUs YTOJOBHO-ITPABOBBIX HOPM 00 OTBETCTBEHHOCTH HECOBEPIIEHHOIETHUX
Haubosiee pacrpocTpaHeHa B Mupe. [To MHeHMIO B. A. BricTpoBa, oHa 3¢ peKTHBHA B TOM IUIaHE, YTO B O-
HOM 3aKOHOZATeJIbHOM aKTe CIPYIIINPOBAHBI U IIOJHO PACKPHITHI BOIIPOCH! IIPUBJIEYEeHNs HeCOBEPIIEHHO-
JIETHUX K OTBETCTBEHHOCTH [2, C. 4].

HecMmoTpsi Ha Takye pasianyus, OOIBIIMHCTBO rOCYAapCTB IPU3HAIOT IPUBUIETHPOBAHHOE ITOJIOKEHHE
HECOBEPLIEHHOJETHHUX [TPaBOHAPYILIUTEIEH.

OfHUM 13 VIAaBHBIX aCTIEKTOB IPUBJIEYEHN JIUIIA K YTOJIOBHOM OTBETCTBEHHOCTH fABJIAETCA €ro BO3pacT.
MexzyHapoHbIE IOTOBOPHI B CBOEM OOJIBIIMHCTBE HE YKa3bIBAIOT BO3PACT IIPUBJIeYeHNs HECOBEPIIEHHO-
JIETHUX K YTOJIOBHOM OTBeTCTBEHHOCTH. TosbKo cT. 40.3 KoHBeHInM o mpaBax pebenka 1989 r. ycraHaBu-
BaeT «MUHUMAJbHBIA BO3PACT, HI)KE KOTOPOTO JIETU CYUTAIOTCS HECIIOCOOHBIMY HAPYIIUTh YTOJIOBHOE 3a-
KOHOZATENIbCTBO.

YronosHoOe 3akoHOZATENbCTBO cTpaH EADC HecoBepIlIeHHOJIETHUM IIPUM3HAET JIULO B Bo3pacTe oT 14
70 18 set. Takum xe 06pa3oM BOIIPOC O BO3pacCTe MPUBJIEUYEHUA K YTOJOBHON OTBETCTBEHHOCTH peIleH
u B fImonuu, ABctpuu, l'epmanuu, Utanuu, Vicanuu, Makegonuu, bonrapuu, Azepbaiimkane, TaJKUKHU-
cTaHe U BreTHaMme.

B ®dunnanany, ctpanax CkanguHasuy, [lobiie u CroBakuu U0 HeceT YTOJI0BHYIO OTBETCTBEHHOCTh
¢ 15 set; B Benbrum, [Moptyranuu — c 16 jet, B JllokcemOypre — c 18 jeT.

CyI11ecTBYIOT CTPaHbI, B KOTOPBIX YCTAHOBJIEH OYeHb HU3KUU BO3pacCT IIPUBJeYeHUs K YTOJIOBHON OT-
BeTcTBeHHOCTU. Hampumep, B Upnanauu, Mopaanuu, Erumre, JIuBaHe 3a TsSOKKHAE M 0CO00 TSIKKHE TIpe-
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CTYIUIEHUS JIUIIO MOXKET OBITh IIPUBJIEYEHO K YTOJOBHON OTBETCTBEHHOCTU B Bo3pacTe 7 jieT. B AHmumn
110 HEKOTOPBIM COCTaBaM IIpeCcTyIUIEHU OTBETCTBEHHOCTh HacTymaet ¢ 10 set, B Hugepnangax — c 12 ner,
Bo ®paHnnuu — c 13 jert.

B CIIIA Bo3pacT yrojoBHON OTBETCTBEHHOCTH UMeET pasHble IPAaHUIIbl, B 3aBUCHMOCTH OT LITaTa OH
Bappupyetcsa oT 10 go 15 jeT. B mitaTtax, rie MUHUMa/IbHBIE TPAHUILIBI IIPUBJIEYEHUS K YTOJIOBHON OTBET-
CTBEHHOCTU HE YCTAHOBJIEHBI, 32 TAXKKHE M 0CO00 TKKHUE MPECTYIUIEHUA TOAPOCTKU HECYT OTBETCTBEH-
HOCTh HapaBHE CO B3POCJIBIMHU [3].

OaHako OBIBAIOT CIyYyau COBEPIIEHUS MPECTYIUIEHUS JIUI[OM, He JOCTUTTINM BO3PAcTa yrOJOBHOU OT-
BeTCTBeHHOCTH. I1o JanHbIM odurimanbHbeIM JaHHBIM ['Y MB/I PO Ha Tepputopru AnTaiicKoro Kpas 3a mep-
Boe nosryrogue 2019 r. ceMb IpecTyIUIEHUH ObLIO COBEPLIEHO JULAMU, He JOCTUTIINMHU BO3PaCTa yroIoB-
HOI OTBETCTBEHHOCTH [4].

B 2018 r. Ha TeppuTopuu Poccuiickoit Pesepanyu MaaoJeTHUMU COBepIlIeHOo 517 mpecTylieHuH,
Ha Tepputopun Keipreizckoii Pecriy6iinku 3apeructpupoBaHo 823 npectyrieHus [5].

Ha npoTs:keHrM HECKOIBKUX JIET POCCUMCKUMU IOPHUCTaMU Ha 0OCYKeHHEe BEBIHOCUTCS BOIIPOC O CHU-
’KEeHUHU BO3PacCTa YTOJIOBHOM OTBETCTBEHHOCTH B CBS3U C TEM, UTO KaXK/[bIM I'0/] YBETUYHUBAETCSA YUCIIO TIpe-
CTYIUIEHU!, COBEPILIEHHBIX MaIOJIeTHUMMU JIUIAMHU.

CTOpOHHUKAMU W/IeH CHIKEHHA BO3pacTa yTOJIOBHOU OTBETCTBEHHOCTHU ABJAIOTCA enyTaThl [ocAyMBl
P®, B wacTHOCTH, Bragumup [ToHEBEKCKUH CYUTAET, YTO TaKasd MpoLeAypa OyeT UMETh MIMPOKoe Mpodu-
JIaKTHU4YeCcKoe 3HaueHue. B 3amuTy cBoero MHeHUA OH IIPUBOAUT BO3pAacTHbIE 'PAHUIIEI [IPUBJIEYEHNA He-
COBEpIIEHHOJIETHUX JIUI] K YTOJIOBHOM OTBETCTBEHHOCTH, YCTAHOB/IEHHbIE 3aKOHOAATENLCTBOM paHee Iie-
PEYMCIEHHBIX CTPAH.

Cpezyi IPOTMBHUKOB TaKOM H/ieU Mpe3nzieHT Accolihaliium eTCKUX ICUX0IoroB Asnekcanzp KysHelos,
KOTOPBIN yBepeH, 4yTo Poccrs IToKa He TOTOBa K 3TOMY, TaK KakK He CO3JjaHbl YIPeXXJeHN I0BeHaIbHON I0CTH-
uu. IMUTpuii BATKUH OTMETHII, YTO CHIPKEHYE BO3PACTa YrOJOBHOI'O HaKa3aHUA He PEIIUT pobyieMy JeT-
CKO¥ TIPECTYITHOCTH, TTOKa HeT 3G GEeKTUBHOIO KOMILIEKCA CAHKIMH. [TaBesr ACTaX0OB CUUTAET, YTO «TIOHIDKAS
BO3PACT YIOJIOBHOW OTBETCTBEHHOCTH HECOBEPIIEHHOJETHUX, MBI PACIIUChIBAEMCS B COOCTBEHHOM beccu-
JIUU. 3aKJII0Y€EHNE B TIOPbMY — JTO [TOCIeHUH pyOexx 060pPOHBI, KOT/Ia IIPECTYIUIEHHE YKe COBEPILIEHO, I10-
STOMY HY>KHO 3aHMMAaThCA TPOGUIAKTUKOH AeTCKUX ITpaBOHapyIIeHu» [6, c. 361].

Takum 0Opa3oM, Ha CETOAHANIHUN /IeHb IPUUTU K €ZIMTHOMY MHEHHIO 110 JAaHHOMY BOIIPOCY He IIpej-
CTaBJIAETCA BO3MOXXHBIM.

Cienytoleil cocTaBisAloliel IPaBOBOr0 peXXrMa OTBETCTBEHHOCTH HECOBEPIIEeHHONIETHUX fABJIAETCS
cucTeMa HaKa3aHUM.

MeXayHapOoAHBIM ITAKTOM O TPaKAAHCKUX U IIOTUTHYeCKUX IpaBax 1966 r. u Kousenrnueit OOH o mpa-
Bax pebenka 1989 r. 3ampelieHo IpUMeHeHHe B OTHOILIEHUY HECOBEPIIEHHOJIETHHUX BEICIIEN MePHI HaKa3a-
HUA B BH/le CMepTHOM Ka3HU. Ha MeX/[lyHapoZHOM ypOBHe TaK»Ke 3allpeleHo IpUMeHeHNe IOKU3HEeHHOTO
JIUIIIEHUA CBOOOBI, B CJIyYae, eCii Y HECOBEPIIEHHOJIETHETO HET BO3MOXKHOCTH JOCPOYHOTO OCBOOOXK/e-
HUS. B 60BITUMHCTBE CTPaH, B YUCIO KOTOPBIX BXOAAT cTpatbl EADC, ITosbira, PuHIaHAuA, YKpauHa U Apy-
r'Ue, 3alpelieHo Ha3HavYaTh HECOBEPIIIEHHOIETHEMY HaKa3aHUe B BU/IE TOXKU3HEHHOT'O JIUIIEHUS CBOOO/BI.
3akoHogaTenbcTBo CIIIA, Benukobpuranuu, KOAP mo3BoJIsIeT IPUMEHSATD JaHHBIN BU/ HaKa3aHUS K HECO-
BepIIeHHOJeTHUM [7].

PaccmarpuBas cucteMy HakasaHul B ctpaHax EA3C, cieflyeT OTMETUTh, 9YTO OHU JOCTATOYHO ITOXOKU.
OZHaKO CyIIEeCTBYIOT pa3jInyusa KaK B CaMUX BH/laX HaKa3aHWA, TaK U UX CpOKax M pasMepax. Hanpuwmep,
VYK Pecmiybmuku Apmenus u YK Pecrty6inku Beapych BKIIOYAlOT B 3TOT CIIMCOK HaKasaHUe B BU/e apecTa
Ha Cpok OT 15 fHel 10 IBYX MecAIleB U OT OZHOT'0 MecsAIla JI0 ABYX MeCSIeB COOTBETCTBEHHO.

Haxkazanwue B Buzle mrpada, JineHus cBo60bI 3aKPeIIEHO BO BCeX YTOJIOBHBIX 3aKoHax crpaH EADC.
CTOUT OTMETHUTD, YTO B CTPaHaX JaIbHETO 3apyOeKbsi 3TH BU/[bl HAKA3aHUSA TaKKe JOBOJbHO YaCTO TIPUMe-
HAOTCA. OTIMYUTETFHOM 0COOEHHOCTRIO IPUMeHeHus mTpada B eBporelickux crpanax u CIIA aBisercsa
€ro pa3Mep: [0 CPaBHEHUIO C POCCUICKOM MPaKTUKOM pa3Mephl ero ropaszo BhIIIe. OTO 00yC/IOBIEHO YPOB-
HEM COLMaJIbHO-3KOHOMUYECKOI'0 Pa3BUTHA I'OCYZapCTBa.

BosbIIMHCTBO CTpaH ycTaHABIUBAIOT COKpallleHHbIe CPOKY IIPY Ha3HaYeHUH HaKa3aHWA B BU/eE JIUIIe-
HUA CBOOOZEI HA OIIpe/ie/IEHHBIN CPOK, IIPY 3TOM MaKCHUMaJbHBIE CPDOKY 3aBUCAT OT BO3PacTa HeCcOBepIleH-
HoJleTHEro. MakcuMabHBIN CPOK JIUIIEHUsT cBoOoAb! B Poccuu ycraHoBieH B Buzie 10 jieT. B Pecry6iike
Kazaxcran, @unnanauu — 12 jseT, a Bo @paHiiuu 3ToT cpok gocturaet 20 et [4].
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Bo Bcex cTpaHax HakazaHUe B BU7Ie TUIIEHUS CBOOO/IBI OTOBIBAETCSA HECOBEPIIEHHONETHUMU B CIIeI[Ha-
JIN3MPOBAHHBIX BOCITUTATENbHBIX KOJIOHUSX C IIeIbI0 MCKIIOUEHMS OOIIEHHA CO B3POCTBIMU OCYK/I€HHBIMH,
KOTOPO€e MOXKET CIIPOBOI[MPOBATH POCT JAETCKOM IIPEeCTYITHOCTH.

B Kuprusckoii Peciy6ivike Hapsify C OCHOBHBIMY BHAAMHU HaKa3aHUH BBIZEIAIOTC JOTIOTHUTENbHBIE,
B KauecTBe KOTOPBIX BRICTYTAIOT MTpad U JUIIEHNE TIpaBa 3aHUMAaThb OIpeZe/ieHHbIE OKHOCTH WIH 3a-
HUMAaTbhCsI OIIpeZieJIEHHOM AeaTeNbHOCThIO (cT. 106 YK Kuprusckoii PecryOiukuy).

B HeKOTOpHIX MyCy/IbMaHCKHX CTpaHaX, Takux Kak Katap, CyaaH, 3uMbabBe, 10 CUX MTOP MIPUMEHAIOT-
¢S TeJleCHble HaKa3aHUA K JIUIaM B Bo3pacTe oT 17 zo 20 JieT, MOCKOMbKY TaKOUW BU/l HaKa3aHUsA He 3arpe-
IIIeH Ha MeXX/yHapOAHOM YPOBHE, 8 HOPMBI MEXK/IYHAPOAHOTO XapaKTepa HOCAT JIUIITh peKOMEHAATETbHBIN
XapakTep.

Cucrema Haka3aHUU A1 HeCOBePIIeHHONIETHUX B AHIVIMKM B OCHOBHOM HallpaBjieHa Ha MCIIpaBjieHue
ITO[POCTKOB. 3aKOHOAATENHCTBOM BeTUKOOpUTAaHUY TIPEYCMOTPEHBI TaKKWe BU/ABI HaKa3aHUs, KaK Ipezo-
cTaByieHHre OeCIUIaTHBIX YCIyT 061eCTBY, TPHUKa3 00 oleke, 06513aHHOCTb 3aKOHHBIX IIpeCTaBUTeNIel obec-
MTeYUTh HaZJIeXKallee TIoBeieHre HecOBepIIleHHOIeTHET o, ITpad, Bo3MelleHue yiepba Win CyZeOHbIX 13-
JepiKeK, HallpaBjieHHe HECOBEPIIEHHONETHUX B 3aKPBIThIE BOCIIUTATENbHBIE IIEHTPHI, TPOOAITHA, TUIIEHUE
MpaBa Ha BOX/EHUe aBTOMOOWIA, JUIIIEHNE TIpaBa 3aHUMAaThCs OIIpe/ieJIEHHOU JesATelbHOCThIO, 00IIe-
CTBEHHBIE pabOTEL.

HecoBepiieHHO/IETHEMY B COOTBETCTBUU C aHIVIMMUCKUM 3aKOHOAATETHCTBOM MOXKET ObITh Ha3HAYEHO
HaKasaHUe B BU/Ie TIOKU3HEHHOTO OTpaHUYeHUs CBOOObI, YTO 060CHOBAHO HEOOXOAMMOCTHIO 3aIUTHI 00-
mectsa [7].

CyliecTByeT IIpaKTUKa IPHUMeHEHUA K HeCOBePIIeHHOJeTHUM 3aKPBITOTO IIoIledeHUs HaJl HecoBep-
IIIEHHOJIETHUM Ha orpezeieHHbIl mepuo/, (IlIBels), mepeBoCIUTaHUA U TIOATOTOBKH K 00IIeCTBEHHO II0-
nesHoMy Tpyay (bonrapus).

OcHoBHas 11eJib IPUBJIeYeHHU JIUI] K YTOJIOBHOM OTBETCTBEHHOCTH — WX MCIIpaBjieHHe U IpeAoTBpa-
IIIeHNEe COBEPIIEHHN HOBLIX MpeCcTyIUieHu . OIHUM U3 CIIOCOO0B JOCTMKEHUS STOH IeJIU SBIAETCS 0CBO6O-
JKJIeHe OT OTBETCTBEHHOCTHU U HakazaHuA. OT HaKa3aHUs HeCOBEPIIEHHOJIETHUN MOXeT ObITh 0CBOOOXKIEH
P YCJIOBUH, YTO MCIIPABIeHNE MOXKET OBITh JOCTUTHYTO ITyTeM ITPUMEHEHUS IIPUHYAUTETHHBIX Mep BOC-
MIUTaTeJbHOTO BO3/ieMcTBUA. [IpUHYyAUTEIbHBIE MePhl BOCIIUTATEIbHOT'O BO3ZEHCTBYA TaKKe HallUIU CBOe
OTpakeHHe B 3aKOHOZATeIbCTBE MHOXKeCTBA CTPaH.

OTMedaeTcs, YTO B psfie TOCYZapCTB IPUHYAUTEIbHbBIE MEPHI BOCITUTATEIbHOT'O BO3/IeCTBUS UCTIONb3Y-
I0TCA He KaK aJlbTepHaTHUBa yTOJIOBHOM OTBETCTBEHHOCTH, a KaK o/iHa U3 ee pOpPM peausallvu, T. €. B POIU
caHKIUY. [IppMeHeHHe TaKUX Mep B OTHOIIEHUH JIUII, COBEPIIUBIIKX IIPECTYILIEHNS HeOObIION U cpeHel
TSOKECTH, SABIAETCS HanboJiee MePCIeKTUBHBIM IIyTEM Pa3BUTHUS, TOCKOJIBKY OHH CIIOCOOCTBYIOT HauboJee
3¢ beKTUBHOMY UCIIPaBIEHHUIO, BO3BPAIEHUIO K HOPMAaJIbHOM JKMU3HU, OTPAHUYEHUIO OBIIEHUS C APYTUMU
MPEeCTYITHUKaMU U IpeAyIIpeKJeHUI0 COBePIIeHN HOBBIX PECTYIIEHUH.

B ITosbIle BMECTO HaKa3aHUSA MOTYT OBITh IPUMEHEHBI TaK)Ke MePhl BOCITUTAHUSA, JIEUeHUs WU KUC-
npasiaenus [1].

Kak cnezyeT u3 imTepaTypHBIX UCTOYHUKOB, TP Ha3HAYeHUN HaKa3aHUA HECOBEPIIEHHOJETHEMY
CyZbl 3apyOeXHBIX CTPaH YIUTHIBAIOT BO3PACT MPECTYITHUKA, 0COOEHHOCTH €T0 MCUXUKH, OKPY:KEHUE, 00-
CTOATENbCTBA COBEPIIEHU IPECTYIUIEHNs, B YaCTHOCTH, CTEIIeHb PEIIMMOCTU COBEPIIUTD IIpeCcTyIUIeHUeE.

[Tpu paccMOTpPEHUH YTOJIOBHOT'O Jiejia Cy/] PENIaeT BOIIPOCHI O TOM, AO/IKHO JIU OOy K/IeHIE COBEPIITUTh
MIpeCTyIUIEHNE OBITD TOPUIIAEMO C TOYKH 3pEHUS 00IIIeCTBEHHOI0 6J1ara U MOPaIbHBIX IIPUHITUIIOB WJIH €70
cylelyeT MPOCTUTh; KAKOBBI MOTUBBI COBEPIIIEHUS MPECTYIUIEHUA U KaKoe HaKa3aHUe IIOCITOCOOCTBYET HC-
MpaBJIEHUIO HECOBEPIIIEHHOIETHETO [7].

Ha npoTa:xeHnuy MHOT'MX JieT Ha TEPPUTOPUHU IIOCTCOBETCKOT'0 IIPOCTPAHCTBA BO3HUKAET I'OCy/JapCTBEH-
HBIH U 0O1IECTBEHHBIN UHTEPEC K TAKOMY UHCTUTYTY, KaK «l0BeHaIbHas IOCTUIUSA». B YacTHOCTH, B Peciy06-
nuke Ka3zaxcTaH Ha IPOTIKEHUM HEKOTOPOTO BpEMEHU IIPOXOAUT $a3a MHTEHCUBHOTO Pa3BUTHA JaHHO-
r'0 UHCTUTYTA.

[TpaBOBOIi 623011 €ro CTAHOBIEHUS CAYKUT MeXKIyHapoAHasA MpaBoBas 6a3a, pecTaBaeHHAas CIeayto-
myMu floropopamu: Jlekiapanueii npas pebenka 1959 r., Kousenineit OOH o npaBax pebenka 1989 r., Ie-
KWHCKUMU IpaBwiaMu 1995 r., PykoBogamymu npuHuunamu OOH a1a npeaynpexeHusa MpecTyIIHOCTH
B OTHOILIEHUHU HecoBeplineHHoneTHUX 1990 r., ITpaBriamu OOH, kacaromnuMuca 3aliUuTbl HECOBEPIIEHHO-
JIETHUX, JTULIEHHBIX cBOOOARI, 1990 .
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Tak:Ke BaXKHbIE BOITPOCHl HOPMAaTHUBHOM M MHCTUTYIIMOHAIBHOM 6235l FOBEHAIBHOU IOCTHUIINH 3aKpeTLie-
HbI B HAalTMOHAILHOM 3aKOHOZIATEThHOM aKkTe — KOHIeNIMY MpaBoBoi NoauTUKY Pecirybvku KaszaxcraH,
of06peHHOM YkazoM [IpesuzerTa Pecriybmuku Kazaxcran oT 20 ceHTs6psa 2002 1. N2949.

Hannune MHCTUTYTA I0BEHATBHOMN IOCTULIMY 3aKJIIOYAETCA B TECHOM B3aHUMO/eHiCTBUN OPraHOB yIro-
JIOBHOTO IIpeC/IeZIOBaHuUsA, IIPOKYPATyp, CyAa, aJBOKATYP U IICUXO0JIOr0B. B I1epByIo oyepe b poJb I0BEHAIb-
HOU FOCTUIIVY 3aKJII0YAETCA B BBIABIEHUY TPUYHH IIPECTYITHOCTH HECOBEPIIEHHONIETHHX, UX TTPOGMIAKTHU-
Ke U BO3BpallleHUH IOHOT'O MTPaBOHAPYIIUTENSA B OOIIECTBO.

Ba)kHBIM 3BEHOM B cHUCTeMe I0BEeHATbHOM I0CTUINU ABJseTc cyZ. KazaxcTaH ABjsgeTcs mepBoit cTpa-
HOU Ha ITOCTCOBETCKOM IIPOCTPAHCTBE, B KOTOPOI MOSIBWINCH I0BEHAIbHEIE cyabl. Ha TeppuTopuu Peciry6-
sanku Kazaxcrad ¢ 2012 r. getictByeT 19 crieniuaayu3npoBaHHBIX CYZOB IO ZiejIaM HECOBEPIIEHHOETHHX.

IOBeHaIBHBEIM CyZjaM ITOACYZAHEI Ziesla afJMUHUCTPATUBHOI'0, I'PAXJAHCKOT0 U YTOJIOBHOI'O IIPOU3BOJ-
CTBa. YTOJIOBHOE CyZOIIPOU3BOJCTBO COCTOUT B PACCMOTPEHUH eI 110 IIPECTYIUIEHUAM, COBEPIICHHBIM He-
COBEPIIEHHOJETHUMU, IIPEUMYIIIECTBEHHO 3TO MPECTYIUIEHUSA IIPOTUB COOCTBEHHOCTH, a TAKXKeE 110 HEKOTO-
PBbIM IIpeCTyIUIEHUAM, COBEpIIEHHBIM B OTHOILIEHUY HECOBEPLIEHHONIETHUX.

Cyzpl paboTaroT ¢ pa3HOU KaTeropreil HeCOBEPIIEHHONETHIX — OeCIIPU30PHBIMHY, U3 HEIIOTHBIX He-
6J1aTOTIONYYHBIX CEMEH, YA3BUMBIMHU, HAXOAAIINMUCA B [I0- U IIOCJIEPA3BOAHOM COCTOSTHUY POAUTENEH, YChI-
HOBJIAEMBIMU.

C 1 auBapa 2015 r. ¢ IpUHATHEM HOBOT'O YTOJIOBHO-IIPOLIECCYaIbHOI'O KOZIeKCa pacCIlMpeH IlepedyeHb
YTOJIOBHBIX JieJI, IO/ICYAHBIX I0BeHAIbHOMY cyZAy. OZHAKO KOJIMYECTBO /e, pacCMaTpUBAaEMBIX Cy/IOM, CHU-
3MJI0Ch, IOTOMY YTO IIOSABMJIOCH U 3HAUMTEIbHOE KOJTNYeCTBO IPUMUPUTENbHBIX IPOoLelyp, Meauauud. Ta-
KUM 06pa3oM, 0 Cy/ia IOXOAUT TOIbKO 50% yroJIOBHBIX JIeJT, IO KOTOPBIM CTOPOHBI HE CMOIJIA TPUMUPHUTHCS.
B 2008-2009 rT. KOIMYECTBO paccMaTpuBaeMbIX e cocTaBisio 180-190 yronoBHbIX Aen, B 2017-2018 rr.
HUX KOJIMYECTBO B cpefiHeM cocTasisgeT 70-80 zen [8].

OTo 06YCJIOBIEHO TEM, YTO IVIABHOM 1IeJThI0 I0BEHATIBHBIX CYZIOB ABJSETCA HE HaKa3aHUe, a UCIIpaBiIe-
HUe€ MTOJPOCTKA, MIPECTYIUBIIEro 3akoH. OTnpapieHre pebeHKa B MeCTa JIUIIeHUs cBOOObI He BCerja mo-
3BOJIAET €ro UCIIPABUTh, IIO3TOMY I0BEHATbHBIH CyZ cTapaeTcs AaTh eMy ellle O/IMH IaHC.

Bo Bcex clieliMaanu3upoBaHHBIX CyZax paboTaroT IICUXOJIOTH. B ImepByIo ouepesb OHU IIOMOTAIOT pac-
KPBITh IICUXOJIOTMYECKHE XapaKTEePUCTUKU II0JPOCTKA U €r0 OKPYKEHMUA, a TaKKe BHOCAT IIPeAI0OKEeHUs
10 IPYMEHEHUIO Mep, HeOOXOIUMBIX /IJIA IPeZI0TBPAIlleHNA COBEPIIeHNA IPEeCTYIUIEHUH BHOBb, U TIOVUCKY
myTel ajantanyuy ¥ KOppeKLIUH ero NoBeieHu .

Bonbiioit Bopoc yzeseTcs colUalbHOM afjanTaiiy noApocTKoB. C 3TOH IeIbIo 3aKI0YaI0TCs ClIelu-
aJIbHbIE COTVIAIIIEHUS C PSAZOM ObIIeCcTBEHHBIX GOHOB. B paboTe ¢ HeCOBePIIEHHOJIETHUMU OCHOBHOM aK-
IIEeHT JieJIaloT Ha OpraHu3aluio focyra geTeii. OpraHu30BbIBaeTCA H3yYeHNe HHOCTPAHHBIX A3bIKOB, IIaBa-
HUeE, IOXO/bI Ha IPUPOJY, 00y4YeHrEe B MY3bIKaJIbHBIX LIIKOJIAX, IPOBEIEHUE CIOPTUBHBIX MEPOIIPUATHMN U T. 1.

CremyeT OTMETUTD, YTO AEATENbHOCTb I0BEHAJIBHBIX CYZOB CKa3blBA€TCA Ha COKPALEHUU IIPECTYITHO-
CTH CpeZil HECOBEPIIEHHOJIETHUX, TaK KaK peabMINTaIMs MIPOXOJUT C IPHUBJICYEeHEM BO3MOXKHOCTEH 006-
IIeCTBEHHBIX GOHZIOB, 0OeceunBaeTcs 3aHATOCTD JII, IPOIIEANINX Yepe3 I0BeHaNbHBIN CyZ. B pe3ymbra-
Te CHU)KaeTcs KOJIMYeCTBO PeLIUIUBOB.

OzZHUM U3 pe3y/IbTaToB pabOTH I0BEHAJIBHEIX CYZI0B MOXKHO CUMTATh, 4TO HauynHad ¢ 2015 r. B Kazax-
cTaHe OBUIM 3aKPBITHI TPU U3 YETHIPEX BOCITUTATEIbHBIX KOJIOHU /71 HECOBepIIeHHONeTHUX. Takke B Ka-
3aXCTaHe [IeMCTBYeT I0BeHaIbHasI TIOMUIIWA, IOBEHATbHAsA aZiBoKaTypa. B 2016 T. ObUT CO3AaH UHCTUTYT JIET-
CKOTO OMOy/ZICMeHa, 4YTO OoJiee YKPENWIO I0BEHAIBHYIO CUCTEMY.

B 2017 r. B 1oBeHaJIbHOM cyZie AcTaHbl ObUT 3allyIlleH MUIOTHBIN IIPoeKT «KoMHaTa i IpoBeZieHUsT
CJIyIIAaHUN U UHTEPBBIO C HECOBEPILIEHHOJMETHUMU JeThbMU». ETo cyTh 3aKiioyaeTcs B IPOBeZeHUU J0Ipoca
HeCOBepIIEHHOJIETHEro JIUIa B popMe Oecesbl C IICUXOJIOrOM U IleiaroroM. becezia HaIpsAMYIO TPaHCIUPY-
eTcs B 3aJ1 cyAeOHOro 3acejaHusA U GUKCHUPYETCs TOCPEACTBOM ayH0- Y BUE03ATIHCH.

Ha cerogusIHuii IeHb 3aKOHOAATeNAMU Pecirybinku KazaxcTaH MpoonkaeTcs U3ydeHne MexXayHa-
poxHoro onbiTa [lIBenuu, Menauauu, @paniuy, [onapmu u bonarapum, Tak Kak CTaHOBIEHNE I0BEHATbHOM
CUCTEMBI — O4YEeHb CIOKHBIN U TUTENbHBIHN IPOIECC, TPEOYIOIINI faTbHeNIIero pepopMupoBanus. B Tom
yuciie 6bUI TOCTABJIEH BOMIPOC 0 pa3paboTke eauHoro Kogekca Pecry6imiku Kazaxcran «O6 oxpaHe ZIeTCTBa.

B Poccun Ha cerofiHAIIHUM IeHb HeT 3aK0Ha 0 IoBeHalbHOU locTuluy. OgHako cyllecTByeT HOpMaTHB-
Hasl 6a3a, HaMpaBJaeHHas Ha 3al[UTy PaB HECOBEPIIEHHONETHUX, TIpeJcTaBieHHast raBoi 22 CeMeiHOTo
Kozekca PO, ®3-120 «O6 ocHOBaxX CUCTEMBI MPOPUIAKTUKY O€3HAZI30PHOCTH U ITPpaBOHAPYIIIEHU I HECOBEp-
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IIIEHHOJIETHUX», TIOCTaHOBIeHneM [Lienyma BepxoBHoro Cyza Poccuiickoit @egeparyu «O cyzeOHOH mpak-
THUKe MTPUMEHEHUS 3aKOHO/JaTeNbCTBA, PEMIAMEHTUPYIOIIET0 OCOOEHHOCTH YTOJIOBHON OTBETCTBEHHOCTHU
Y HaKa3aHus HeCOBepLIeHHOJIETHUX>.

HecmoTps Ha TO, UTO B yTOJIOBHOM U1 YT'OJIOBHO-IIPOIleCCyaJIbHOM 3aKOHO/IaTeIbCTBE OTCYTCTBYIOT HOP-
MBI, peIaMeHTHPYIOIINe AeATebHOCTh CHCTEeMBbl I0BeHaIbHBIX OPraHOB, B HEKOTOPBIX POCCUNCKUX peruo-
Hax yKe IIpeJIIpUHNMAaINCh IIONBITKY BHEIPEHMs I0BEHAIbHEIX CYZOB.

Tak, B 2001 1. B PocTOBCKO 06;1aCTU peann3oBbIBaICA MPOeKT «IloAepKKa OCyIleCTBIEHU IPaBOCy-
[Vl B OTHOIIIEHUY HECOBEPIIEHHONETHUX». VIHTepec K POCTOBCKOMY OIIBITY OBLI IIPOSIBJIEH CITelHaIuCTa-
mu Bosrorpazckoi, Boponexxckoi, KemepoBckoii v IpKyTCKoli obiacTeld.

B 2004 r. [TocTanoBneHueM [Ipe3ugryma POCTOBCKOTO 061aCTHOTO CyZa ObUTO IPUHSATO PELIEHIE O CO-
3/laHUH I0BEHATBbHBIX CyZ0B B TaraHpore. Ha 0CHOBaHUY JaHHOTO MIOCTAHOBJIEHUS OBLT 06pa30BaH CIIEIH-
aJBbHBIN CyZIeOHBIN COCTAB 10 /leJlaM HeCOBEePIIeHHOIEeTHUX. [103:Ke I0BeHAIbHbIE 3JIEMEHTHI CTaIU UCIIOJb-
30BaThCA CyZlaMU 06IIel opucauKIy JleHuHrpaackoii, KamuaTckoi, Jiunelkoii, MOCKOBCKO# obacTel,
[TepmMckoro kpas, peciybauk Xakacus u Kapenus. OfHaKoO BBIOOPOYHOE BBeZIEHUE IOBEHAIBHBIX 3JIEMEH-
TOB BHOCHUT JIJUCCOHAHC B CyIeOHYIO CCTEMY U HapylllaeT KOHCTUTYIIMOHHOE TIPABO PaBEHCTBA BCEX MEpe]
3aKOHOM U cyZioMm [9].

Ha ceropHsIIHUI IeHb BOTIPOC CO3/jaHUs I0BEHANBHBIX CyA0OB obcyxaaercs. PeaepanpHbiM KoHCTH-
TYLMOHHBIM 3aKOHOM P® «O cyzebHo cucteme Poccuiickoit @esepannm» npesgycMOTpeHa BO3MOXKHOCTh
CO3/IaHUA CIIENNATU3UPOBAHHBIX CyZ10B. TakuM 06pa3oM, Ha 3aKOHOZATETbHOM YPOBHE HE JIOKHO BO3-
HUKHYTh TIPOOJIEM CO37IaHUs TTOJTHOLIEHHOUW 3aKOHOATENbHOU 6a3bl, perylaMeHTUPYIOIIEH 1eATeTbHOCTh
IOBEHAJIbHBIX CYZIOB, Y IOBCEMECTHOTO YIPEXKAEHUS CIIEIUATbHBIX CyleOHBIX COCTABOB BO BCell CyObeKTax
Poccuiickoit @esepanuu.

Ha ocHOBaHMU BBHIIIEU3IOKEHHOTO CJIeAyeT OTMETUTh, 9YTO CUCTEMA YTOJIOBHOU OTBETCTBEHHOCTU He-
COBEPIIEHHOJIETHUX TPeOyeT MOCTOSHHOTO YIYYIIEHUA U aKTyaau3aui. 3apy0OeKHbIN OIBIT Ha3HAYEeHU
HaKa3aHUSA HECOBEPIIEHHOJIETHUM HEOJHO3HAYHbBIN. HeCOMHEHHO, CyIecTBYIOT 3))EKTUBHBIE METO/BI
MpOUIaKTUKY JETCKOU MPECTYITHOCTH, OJHAKO TIPYU 3aMCTBOBAaHUU TEX WJIN UHBIX ITOJIOXKEHUHN ClIeyeT
aZlalITUPOBATh UX IO, POCCUMCKYIO IIPABOBYIO CUCTEMY, a HE CJIENO KOIMUPOBATh.

Jl71s1 IpOMIaKTUKY MTOAPOCTKOBOM MPECTYITHOCTH B IEPBYIO OUepeib HEOOXOANMO MOBHIIIATh YPOBEHb
[IpaBOBOM Ky/IBTYPHI, U HE TOJBKO Y HECOBEPIIEHHONIETHUX, a Y BCeX KaTeropuil HaceJleHU .

CuunTaeM, YTO CHIDKEHHEe BO3pacTa YTOJI0BHOM OTBETCTBEHHOCTH He CHU3UT YPOBEHb JEeTCKOU IIPecTyII-
HocTH. CefyeT BEIpaboTaTh MEXaHU3M PAaHHETO BBIABJIEHUS IIOAPOCTKOB, HAXOASAIIUXCSA B «IPYIIIIE PUCKAa»,
2T TPOQUIAKTUKY COBEPIIEHUS TPECTYIUIEHUH TaAKUMU JIUIIAMHU.

CosZlaHue JIeTCKO-IOHOIIECKUX OpraHu3alyii, paboTalNUX Ha TIOCTOSHHOM OCHOBE, TIOMOYKET BOBJIEYD
MTO/ZIPOCTKOB B 00IIIECTBEHHO-IIOJIE3HYIO A€STENbHOCTD, TEM CAaMbIM OIPaHUYHBAsI UX OOIIIEHHE C TUIaMU, HO-
cAmuMHU GopMy ZIeBUAHTHOT'O TIOBEJEHHUA.

Co3zpaHue crierajJbHOr0O HOpMaTUBHOTO IIPABOBOI'0 aKTa II03BOJIUT YPEryJINpOBaTh BOIIPOCH! IIPHBIIE-
YyeHUs HeCOBePIIeHHONIeTHUX JIUI] K YTOJIOBHOMN OTBETCTBEHHOCTH, Ha3HAUeHUA U UCTIOJHEeHU HaKa3aHUs,
BOCIIMTAHUA HECOBEPLIEHHONETHUX.
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B3AMMOJOEWCTBME CYOA EBPA3UNCKOIO
SKOHOMWYECKOIO COKO3A C HAUNOHAJIbHbIMWU
OPTAHAMMU (YHPEXAEHNAMWN) KASAXCTAHA —
YJIEHA EASC

M. A. Capcembaes
EBpa3nickuii HaLMOHanbHbIV yHUBepcnTeT umerun J1. H. [ymuneBa (Hyp-CyntaH, KazaxcraH)

AHanu3upyOTCa HaydHbIe TPO6IeMbI B3auMoOoTHoIIeHuH Cyza EBpa3uiickoro 3KOHOMHYECKOT'0 COIO-
3a (EADC) u HaNMOHATBHBIX yupexaeHuit (opranoB) Pecrybimvku KaszaxcTaH B pa3HbIx dopmax. AKTy-
aJIBHOCTH JAHHOM TEMBI COCTOUT B TOM, YTOOBI CTPAHBI-WIEHHI, B TOM 4ucie KazaxcraH, Moriu Ovl pe-
IIaTh UHTErpalOHHbIe TPO6IEMEl TOCPEACTBOM PETHOHATHHOTO MPABOCYAUs. B 3TOH CBA3U B CTaThe
MpeANpUHATA MOMBITKA OKa3aTh cofieiicTBrue Cyay EADC 1 HallMoHaNIbHBIM yupexaeHuAM Kasaxcrana
B YperyJUpoBaHuU NpobyieM UX B3aMMOOTHOIIEeHNH. K OCHOBHBIM pe3ysbTaTaM TEMBI CTaThH CIeLyeT OT-
HecTH: obecrieueHre 3G PEeKTUBHOCTU PETMOHATIBHOTO MPABOCYAUA; IPeAyIpeXAeHIEe HapyIIeHU I UHTe-
I'PAI[MOHHBIX HOPM B IIPOIIECCE PACCMOTPEHUH 0OpaleHni Ka3axCTaHCKOTO BEZIOMCTBA; YKPEIUIEHHE CO-
TpyAaHudecTBa Mex gy CyzoM EADC u HanMoHanbHBIMU yupexAeHuAMH Kazaxcrana. ChopMynnpoBaHbl
BBIBOZIBI O I1eJieco06pa3HocTy GOpPMYTMPOBAaHUA HOPM IO IPeAOTBpallleHUI0 HapylieHnii Hopm EADC;
06 o6ocHOBaHUY GOPM COTPYAHUUYECTBA HAI[MOHAIBHBIX OPTraHoB, yupexaeHuit u Cyaa EADC. Hayunas
HOBH3HA TeMBI CTaThU 3aKJII0YaeTCs B TOM, YTO OHA B IIPaBOBOU U MHOM JiuTepaType paHee HUKeM He HC-
cie/0Basach.

KirroueBble c/I0Ba: COTPYJHUYECTBO, Cy/I, HAIMOHATBHOE YUpeKIeHUe, 0c000e MHEHNE, PELlIeHNE, TIPa-
BOCyZHE, KOHCY/IbTaTUBHOE 3aK/IIOUYE€HYeE, PBIHOK, TOJIKOBAaHUE, HHTErPaLUsl.

INTERACTION OF THE EAEU COURT WITH NATIONAL
AUTHORITIES (INSTITUTIONS) OF KAZAKHSTAN AS A MEMBER

OF THE EAEU

M. A. Sarsembayev
Eurasian L. N. Gumilev national University (Nur Sultan city, Kazakhstan)

The annotated article analyzes the scientific problems of relations between the Court of the Eurasian
economic Union (EAEU) and national institutions (bodies) of the Republic of Kazakhstan in different forms.
The relevancy of the topic is that the member countries, including Kazakhstan, could solve integration
problems through regional justice. In this regard, the article attempts to assist the EAEU Court and national
institutions of Kazakhstan in resolving the problems of their relations. The main results of the topic of the
article include: ensuring the effectiveness of regional justice; prevention of violations of integration norms
in the process of consideration of appeals of the Kazakh ent; strengthening of cooperation between the EAEU
Court and national institutions of Kazakhstan. The article concludes: on the appropriateness of formulating
norms to prevent violations of the EAEU norms; on the justification of forms of cooperation between national
authorities, institutions and the EAEU Court. The scientific novelty of the topic of the article lies in the fact
that it in the legal and other literature has not previously been studied by anyone.

Keywords: cooperation, court, national institution, dissenting opinion, decision, justice, advisory
opinion, market, interpretation, integration.
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3anMmozetrictBue Cyza EBpasuiickoro skoHOMU4YecKoro coio3a (EASC) ¢ HallMOHAMbHBIMU yUpex/e-

HUSIMU F'OCYZIAPCTB — WIEHOB eBPa3nuiicKoi NHTerpaliiy IPOUCXOAUT Ha OCHOBe ToJoxeHu Crary-

ta Cyza EBpasuiickoro skoHoOMH4ecKoro corosa kak [Ipunoxxenus N2 2 k JloroBopy o EBpasutickom
SKOHOMHUYECKOM coto3e oT 29 mast 2014 r., PermamenTta Cyza ot 23 ziekabpst 2014 I. ¥ UHBIX MEXAYHaPOZ-
HO-TIPaBOBBIX IOKYMeHTOB [1]. MBI XOTHMM ITOKa3aTh 3TO B3aUMOZeHCTBYE Ha IIPUMepe B3aUMOOTHOIIIEHUH
JTAaHHOTO PETHOHATIBHOTO CyZa C HAI[MOHAIBHBIMU yupexaeHuaMu Pecriyoivku KazaxcraH, ABIAIOMIETOCH
WHUIIMATOPOM CO3JaHUA U roCyJapCTBOM — 4YJIEeHOM 3TOro EBpasuiickoro saKOHOMHUYECKOro coro3a. AHa-
JIU3 TAKOTO B3aUMOZEMCTBUSA MbI Oy/IeM ITPOBOAUTH B GpopMaTe CPaBHUTEIHLHO-TIPABOBOTO aHAIM3a aHAJIO-
TUYHBIX AeticTBuil Mexaynapozanoro cyza OOH u Cyza EBpormeiickoro corosa (EC) [2]. CrnenyeT OTMETUTD,
YTO B IIPOIjecCce BCTYIUIEHUA B IPABOOTHOIIEHNS, & TAK)XXE B OTHOLIEHUs COTPYAHUYECTBA C HAIJMOHAIbHBI-
MU opraHamu uinu yupexaenusamu Kaszaxcrana Cyz EASC ocylecTBisgeT HelocpeACTBeHHbIe (IpsMble)
Y KOCBEHHBIE QYHKIIHH.

MeToas! uccaenoBaHusA. MeTozoM SMITUPUIECKOT0 c6opa ObLIH cOOpaHbl MaTeEpUAaIbl IEPEUCKH Me-
*xay MHCTUTYTOM 3aKOHOZaTenbeTBa Pecybmvku Kazaxcran u Cyzom EADC 1Mo OBo/y KOHCY/IBTaTUBHBIX
3aKJII0YeHNH, JaHHble BU/IeOKOHpepeHIIN, MexXJyHapoJHOU HayuyHo-IIpakTUdeckoii koHbepeHIuu (EBp-
asuiickuii yuuBepcuret, Hyp-CynraH, 6 ceHTs16psa 2019 T.), Hay4HOTO ceMUHapa — paclUIMPeHHOTO 3aceza-
HUS yYEHOTO coBeTa MIHCTUTYTa 3aKOHOZATeIbCTBA U TpaBoBoil nHpopManuu Pecybivku Kazaxcras (22
HOs16pA 2019 1., Hyp-CyniTaH), Ha KOTOPBIX BRICTYIIWIH cyAbY Cyza EADC 1 y4eHble 10 BOIIPOCAM /eI TeNb-
HoctH flaHHoro CyZia. 3aTeM € MOMOIIBIO0 METO/Ia KOHTEHT-aHaIn3a coOpaHHbIe MaTepyastbl ObUTH UCCIIE0-
BaHBI, 10 KOTOPBIM OBLTU C/Ie/IAHBI BEIBO/IBI.

B3zaumooTHoIIeHNs ropugudeckux jgull u Cyza EAJC (Ha npumepe Ka3zaxcraHa)

VInauBUAyanbHBIA Ka3axCTaHCKUY npeanpuHuMatens K. I1. Tapacuk kak 10puAndecKoe JUL0 — Ipea-
ctaBuTesb Pecrybuku Kasaxcran B 2015 1. o6paTusics B Cyz EADC ¢ xofaTaiicTBOM NMpU3HATh 6e31efcTBIE
EBpa3uiickoil 5JKOHOMUYECKOH KOMUCCHH, KOTOPOe MOBJIEKIIO YObITKY A1 Hero. Cyz EADC IpuHsI K mpo-
n3Bo/CTBy MckoBoe 3aasneHue K. [1. Tapacuka, HeCKoJIbKO pa3 paccMaTpHBaJl ero U BEIHEC pellieHe O TOM,
4yTO Ge3zelicTBue EBpa3uiickoil 5JKOHOMUYECKON KOMUCCUU OBUIO TIPABOMEPHBIM, UTO TIPUBEJIO K OCTaBJIe-
Huto ucka K. I1. Tapacrka 6e3 yzoBieTBopeHusA. DTO OBUIO IPSMOH, HEIIOCPEACTBEHHOU pOPMOH OCYIIIeCTB-
nenus Cyzom EADC cBoeill GpyHKIMH, MOCKOIBKY IIyTEM BbIHECEHUS CyZeOHOTO pelleHus JaHHbIN cyae6-
HBIH OpraH UCIOTHII CBOIO IPAMYTO QYHKITIIO — QYHKIIUIO OTIIPABIEHUA TPABOCY/NA, YTO IPELYCMOTPEHO
cT. 39 (2) CraTtyra EASC: «Cyz paccMaTpUBaeT CIIOPBl, BO3HUKAIOIIKE 10 BOIIpocaM peanusanuu /loroso-
pa, MeXXZyHapOAHBIX IOTOBOPOB B paMkax Coto3a u (win) peureHuit opranos Coro3a: 06 ocriapuBaHUH Jeki-
ctBus (6e3zetictBus) Komuccnu, HemocpeICTBEHHO 3aTParuBalolllero mpaBa v 3aKOHHBIE UHTEPECHI X035TH-
cTByMOLIEro cybrekTa B chepe NpeAnpuHUMATENTBCKON M HHOM SKOHOMUYECKOH JAeATeTbHOCTH, €CIH TAKOe
JelicTBue (Oe3zelicTBYE) MOBJIEKIIO HAapYLIEHHE IPeJOCTaBIeHHBIX JJoroBOpOM U (WJIH) MEX/AyHAaPOAHBIMU
ZloroBopaMu B pamkax Coro3a IpaB ¥ 3aKOHHBIX MHTEPECOB XO3AHCTBYIoIIero cydobekTa». Cy/ OTKa3al emMmy
B y/ZIOBJIETBOPEHUH HCKa, CTaB Ha CTOPOHY EBpa3uiickoil 3KOHOMUYeCcKol KoMuccuu. JIpyryux UCKOB OT Ka-
3aXCTaHCKUX HAITMOHAIbHBIX YUPEXKAEeHUH He ObLIO: BO3MOXHO, OTpUIlaTeNbHbIH onbIT K. I1. Tapacuka B u3-
BECTHOM Mepe cZiep:kuBaeT ux. Becero B Teuenue 4,5 net Cyz EADC BeiHec 12 pereHuit, U3 HUX Ha oo Ka-
3axcTaHa IpUIUIOCh ofHO pelienue (1o geny K. I1. Tapacuka).

V3ydyenue BeiHeceHHOro 10 Aeny K. Tapacuka peleHus Moxkasasno, YTO BpsZ JIU MOXKHO COIVIACUThCA
¢ IaBHBIM BeIBoZIOM pelieHus Komnernu Cyga EADC o ToMm, uTo Ge3fericTBre EBpasuiicKoi aKOHOMHYe-
ckoit kommccuu (ESK) He Hapymano MexgyHapoAHble HOpMbI EBpasniickoro skOHOMUYeCcKoro cor3a. Xo-
TeJIOCh OBl IOAYEPKHYTD, YTO IPOBEZEHNE MOHUTOPHUHTA U KOHTPOJIS OBUIO OTHECEHO K 0e3yCI0BHOM 0065-
3aHHoCcTH Komuccuu. K Tomy ke 3assBUTETh 0O0CHOBAJ, YTO TAKOH MOHUTOPUHT U KOHTPOJIb JIOJDKEH ObLT
npoBezeH Komuccueii. IIpu 3ToM OH IPUBOAUT yOeAUTENbHbIE JOKA3aTeNbCTBA TOTO, uyTo ecyiu EDK mpo-
BeJI ObI COOTBETCTBYIOIIHI MOHUTOPUHT U KOHTPOJIb, TPaBa U 3aKOHHBIE NUHTEPECHI 3aSBUTENS He ObUTH OB
HapymreHsl. Y EDK He 6BLIO HUKaKUX IIPAaBOBBIX OCHOBAaHMH OTKa3beiBaTh K. Tapacuky B mpoBeieHUH 0ObIU-
HOH NpoleZlypbl MOHUTOPUHTA U KOHTPOJIA UCIOMHeHUsa KazaxcTaHOM MeXyHapOAHBIX JOTOBOPOB, MOJ-
MHACAaHHBIX B paMKaX TaMOXKeHHOT0 COI03a, a TAKXKe COOCTBEHHBIX pelieHuii. CeZjoBaTeIbHO, HE MOXKET
MIPU3HABATHCA HAZJIeXKAIIUM JeHicTBUeM 0 MOHUTOPUHTY U KOHTPOJIIO IIpeZiocTaBieHue oTBeTa Komuc-
cuu K. Tapacuky o TOM, 4TO ero obpalieHye HalpaBaeHo rocyAapCcTBy-WwieHy, eCTBUA KOTOPOTo 00Kasio-
Bau K. Tapacuk. Takoe OTHOIIIEHUE U AeUCTBUE CIeAyeT MPU3HATh GopManbHbIMU. [1006HBIH OAXOZ He O-
3BOJIET 06eCeYnBaTh J0OPOCOBECTHOTO U €IMHOOOPA3HOro MpuMeHeHUs mpaBa EADC, pelaTb BOIPOCH
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PeaybHOM 3aIIUTHI TPAB U 3aKOHHBIX MHTEPECOB XO3SIHUCTBYIOMINX CyOBEKTOB. V1 OH He IaeT BO3MOXXHOCTHU
3alIUTUTD peasbHble IpaBa NpenpuHuMaresnd K. Tapacuka. Bce 3To IpuBesio K BBIBOAY O TOM, YTO U3JIO-
JKeHHBIH B TeKcTe penteHus Kowternu Cyga ot 28 fekabps 2015 1. otka3 EBpasuiickoil 5SKOHOMHUYECKOH KO-
MUCCUH He TPOBOAUTH MOHHUTOPUHT U KOHTPOJIb Mo 3asaBieHuto K. Tapacuka ciezoBano Obl IpU3HATDH He-
mpaBoMepHBIM. Takoe HellpaBoOMepHOe be3zielicTBIE, 6e3yCTOBHO, HAPYIIHJIO ITPaBa U 3aKOHHbIE MHTEPECH
CyOBbeKTa X03UCTBEHHOU JIeATeTbHOCTU — Ka3axCTaHCKoro npeanpuHuMatesnd K. I1. Tapacuka.

[TosmoxxuTeNbHBIE pellleHrs BBIHECEeHBI JINIIB 110 IByM JielaM B IT0JIb3y UCTLOB U3 12 paccMmoTpeHHBIX Cy-
oM EASC ot Beex Apyrux rocygapcts-wieHoB EADC. Ha Mot B3IsA/, 9TO B M3BECTHOM Mepe CBA3aHO C TEM,
YTO CyZbU B TOM WIN NHOM Mepe 3aBUCHMBI OT PyKOBOZAAINX opraHoB EADC. B aT0i1 cBA3M ecTh CMBICI IIO-
CTaBUTb BOIIPOC O IIpeZiocTaBIeHnu 6osbiieii HezaBucumocTH Cyza EADC. YueHble-paBoBe bl KazaxcTaHa,
Apyrux crpan-wieHoB EADC f0/mKHBI TTy60KO BHUKATD B 3TO U APYTHE JIeNa, YTOOBI MOXKHO OBUTO PeasbHO
ybeauTh I0pUANYECKOe U SKOHOMIYecKoe coobinecTBo EADC B mpaBUIBHOCTH WX HETTPABOMEPHOCTH BbI-
HeceHHbIX CyzoM pemeHuii. KazaxcTaHCKye ¥ MHBIE XO3SHCTBYIOIMINE CyObeKThI, UX IOPUCTHI U 3KOHOMU-
CTHI IOJDKHBI TIATETHHO U3YYUTh JaHHOE JIeyo U Apyrue Aena Cyza, HabpaThCs OIMBITA C TEM, YTOOBI 0bec-
evuTh B OyayieM 6osee 3¢ deKTUBHOE ITpaBoCcyzAre A cebsl.

B3aumopgeiictBue Cyza EADC u ka3axcTaHCKUX OQUIINAIBHBIX OPTAaHOB U y4pekeHU

HanmoHanpHbIe opraHbl B inile MUHHCTEPCTBA 9KOHOMUKHY Pecrybnky Kazaxctan u HarfuoHaibHOM
majiaTel IpeAIpUHUMAaTeNel «ATaMeKeH» HECKOIbKO pa3 obpamanvck B Cya EADC ¢ 3agBlIeHUsIMU O pa3b-
SICHEHUH B popMaTe KOHCYJIBTaTUBHOTO 3aKatouenus Cyza. [Ipu mogiade TaKUx X0AaTalCTB Ka3aXCTAHCKHUE
Oprasbl U yupexaeHua ucxoawnu us nyHkra 47 Craryra Cyza EASC, B KOTOPOM CKa3aHO, YTO «OCYILeCTB-
sneHue CyZioM pa3bsACHEHUA O3HAa4YaeT IPefloCTaBIeHUe KOHCYIbTaTUBHOrO 3aK/II0YEHNUs U He JINIIAeT IoCy-
JapCcTBa-wieHH! IpaBa Ha COBMECTHOE TOJKOBaHUE UMU MeXX/yHapOJHBIX JOTOBOPOB».

Ecu B paMKax eBpasuiicKol MHTerpaluu cyObeKTaMHu, 3apallvBaroIIMU KOHCYIBTaTUBHOE 3aKJTHO-
4YeHue 10 TOMY WIK WHOMY BOIIPOCY, AABJIAIOTCA CTOPOHEL 110 Ziesly, MUHHUCTEPCTBA U BeOMCTBA, CIelaiu-
3UpOBaHHBIe acCOLMAIIUU TOCyAapCcTBa-wieHa, To MexayHapoaHbiit ¢y OOH, Hanpumep, MOXKeT aBaTh
KOHCY/IbTaTUBHOE 3aKJII0UEHHUeE o xogaTtalictBam opranoB OOH B siutie TeHepanbHO Accambiien, CoBeTta
BesonacHocTtH, dxoHOMU4YecKkoro u ConuanbHoro Cosera, CoeTa 110 oneke, MeXcecCMOHHOrO KOMUTeTa
TeHepanbHOHM Accambiien, a Takke 16 creluaaM3npoOBaHHBIX yupexaeHui cucteMbl Opranusanuu O6b-
eqHeHHbIX Harui.

Cyz EBporeiickoro coto3a (EC) KOHCY/NbTaTUBHBIX 3aKII0UEHU He JlaeT, HO Y Hero ecTh OfHa IIpaBo-
Basi 0COOEHHOCTH TI0 3TOMY ITOBOZY. B eBponerickoii cyZie6HOM cucTeMe eCTh IIOHATHE MPEIOAUIINH, KOT/A
CyOBEKT TIPaBa €BPOIENCKON MHTErPAMK 00513aH B IPeIBAPUTETHHOM (TIPEIOAUIIMOHHOM) TOpsZKe 06pa-
tutbes B Cyz EC ¢ mpock60¥i 0 pa3bsiCHEHWU TOTO WM MHOTO BoTpoca mpaBa EC, mpex/e yeM o6paTUThCs
¢ uckoM B faHHbIi Cyz. Takyto e poleAypy HallMOHAIbHBIH CyZ ODKEH COOJIIOCTH, €CJIU B IIPOLiecce pac-
CMOTPEHUsA CBOETO /iejIa OH CTAJIKUBAETCA CO CIIOPHBIM, 10 €I0 MHEHHUI0, BonipocoM ntpasa EC. B aTux ciy4a-
s1x Cyz EC BEIHOCUT IPEIOANIIMOHHOE PellleHue, B KOTOPOM OH ZIOCTaTOYHO MOAPOOHO TOJNKYET U Pa3bACHAET
IIpaBOBBIe aKThl M KOHBEHIINH B CBeTe 33[aHHOTO 3asABUTeIeM Bompoca. B aTom cmeicie Tako akT Cyza EC
B OIlpe/ieJIeHHOM CMBbIC/Ie HallOMUHAaeT KOHCY/IbTaTUBHOE 3aK/ItodeHue. JKeraTeJlbHO OCHOBATeIbHO U3YIUTh
(dbeHOMeH NPEeIUIMOHHOTO pellleH s, KOTOPHIK MOXXeT OKa3aThes nose3HsM i Cyza EADC B OyzyiieM.

OTiryre KOHCY/IBTaTUBHOI'O 3aK/II0YEHNsI OT IIPEIOANIIMOHHOTO PEIIeHUsI COCTOUT B TOM, YTO KOHCYJ/Ib-
TaTUBHOE 3aKJTI0YEHNe TIPeJCTABIAET COO0H OTAENbHBIN, aBTOHOMHBIH aKT CyZia, B TO BpEMS KaK IIPEIOUITH-
OHHOE pellleHNEe B U3BECTHOU Mepe OyzleT CBA3aHO C BO3MOXKHBIM OyzymuM pemienueM Cyza EC wiu ¢ KOH-
KpeTHBIM pellleHreM HallMoHaIbHOTO cyza rocyzapcersa-wieHa EC [3]. Kpome Toro, 31ech ciieflyeT OTMETHUTb,
4yTO ecyu npetoauIiionHoe pemrenrie Cyza EC sBiseTcs 00s3aTelbHBIM JIT HAIIMOHAIBHOTO CY/a, TO KOH-
cynpratrBHOe 3akmodeHue Cyza EADC o6s3aTenbHBIM He SBJISETCS, YTO BEITEKAET U3 COAEPIKaHUSA ITyHK-
ta 98 Craryra Cyza EADSC (IIpunoxenusa N°2 k JloroBopy o EBpa3uiickoM 5SKOHOMHYECKOM COr03e OT 29
Mas 2014 r.) «KKoHcynpTaTHBHOE 3aKJII0UeHHe 10 3aABJIEHUI0 O Pa3bsCHEHUU HOCUT PEKOMeHAaTelbHbIN
xapakTep». B Cratyte MexxayHapogsoro cyza OOH HeT nonoxeHuH 06 00643aTeTbHOCTH WIH PEKOMEH/Ia-
TEJIbHOCTH KOHCYJIBTaTUBHOI'O 3aKJII0YeHNsA, BBIHECEHHOT0 JaHHbIM CyzoM. Ho 74-neTHAA mpakTHKa ocy-
IIECTBJIEHUS 3TOTO CyIeOGHOTO OpraHa MOKa3bIBaeT, YTO KOHCYIBTaTUBHOE 3aKTF0UEHNE HOCHUT, KaK IPAaBUIIO,
pPeKOMeH/aTe/IbHBIN XapakTep. Ho KOHCynbTaTUBHEIE 3aKIoueHusa MexayHapozgHoro cyza OOH o6b19HO
peasn3yroTcs 61arofaps BEICOKOMY aBTOPUTETY 3TOTO CyZieOHOTO yUpeskaeHus1. XoTenoch Obl moxenats Cyay
EASC HapaboTaThb TaKO¥ Ke aBTOPUTET. A 3T0 BO3M0OXKHO, ecyiil Cyz EADC B TeueHUe JTUTETBHOTO BpEMEeH!
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OyZieT HEYKOCHUTENBHO CJIeZIoBaTh TpaaunuaM MexzaynapogHoro cyga OOH. Eciiu BHUMaTENbHO MTPOYECTh
TIOJIOXKEHHUS BCeX cTaTel U IyHKTOB MPOLleyPHO-PErTTaMeHTHBIX JOKYMEHTOB, TO MOXXHO IIPUNTHU K BBIBO-
Iy O TOM, 9YTO B OTHOIIEHUM KOHCYIBTAaTUBHBIX 3akaodeHuii Cyg EADC HaxoAuTCs B JOCTATOYHO TEILTHY-
HBIX YCIOBUAX. DTO BUAHO U3 TOTO, YTO 3aABJIEHMS 10 TOBOAY KOHCYJIBTATUBHOT'O 3aKIIOUEHUA MOTYT I10/a-
BaTh TOJIBKO YYaCTHUKU [10 KOHKPETHOMY ZleJly, KOTOPbl€ MOI'YT IIPOCUTH TOJIBKO O TOJIKOBAHUY IIPUHATOIO
Cyzowm pemeHusa. Mexy TeM B IPOLieAyPHBIX JOKyMeHTax AaHHoro Cyza MOXXHO 3aKpPEelUTh TaKoe IIOJIHO-
MouYHe 3a PyKOBOAAIMUMU opraHamu EADC, MeXAyHapOogHBIMU S3KOHOMUYeCKUMU opranusanuamu EASC,
3a BCEMHU X03AMCTBEHHBIMU MUHUCTEPCTBAMU U BeZIOMCTBAMU rocyzapcts-wieHoB EADC.

MUHHCTEPCTBO HAIMOHAJIBHOM S5KOHOMUKHU KaK MpeJcTaBUTeNbh Pecybivku KazaxcTan o6paTUioch
B Cyz EADC c 3anpocoM MOACHUTh, MOTYT JIA IPUMEHATHCA MOHW>KXEHHBIE CTABKYA BBO3HBIX TAMOXXEHHBIX
TIOLITHH, KOTOPHBIE IPEAYCMOTPEHBI «/IJIsI BBO3a TOBAPOB B TIPe/ieiaX yCTaHOBJIEHHOTO 00'beMa, €CJTU BBITYCK
TOBapOB, B OTHOIIIEHUY KOTOPHIX ObUIA MO/IaHa IIpejBapUTeIbHAA TAMOXKeHHAas IeKIapans, OCyIleCTBIIsA-
eTCs TI0C/Ie UCTEYEHUA CPOKA AeHCTBYUA JIUIIEH3UH Ha UMIIOPT TOBAapOB, BBO3UMBIX B TIPeZeiaX TaApUGHBIX
kBOT» [4]. Cyz EASC npunsn 3asasieHue 12 utonsg 2016 r. comtacHo 1. 46 Craryra Cyza, a COOTBETCTBYIO-
Ilee KOHCYJIbTaTHBHOE 3aK/IIoueHre 6pu10 MpUHATO 1 HOs16ps 2016 1. Bosbuioli koyuterueii Cyza.

CormtacHo mpaBoBHIM no3uliuaM bosbmioit koyuteruu Cyza EADC, «rapudHas KBOTa O3HaAYaeT MEPY pe-
TYJIMPOBaHUA, IPeAyCMaTPUBAIOIIYIO IpUMeHeH e A1 depeHIPOBaHHbBIX CTABOK BBO3HBIX TAMOXKEHHBIX
nmonwtvH ExrHOTO TamMoxkeHHOTO Taprda Coro3a B OTHOUIEHUH TOBAaPOB, BBO3UMBIX B IIPeJielaX YCTaHOB-
JIEHHOT'O KOJIN4YeCTBa B TeUeHUe OIpe/ieJIeHHOI'o Iepuoja» (3/iech U Jajee MUTUPYETCS 110 UCTOYHUKY [4]),
yCTaHOBJIEHNE KOTOPBIX «ABJIAETCS UCKIIOUUTENbHOY KoMITeTeHIIMel EBpasuiickoil sSKoHOMUYeCcKOH KOMUC-
cun». Jlanee o mueHuo Cy/a, «rocylapCTBa-wWieHbl pacpeensoT 00beMbl TapUGHBIX KBOT, yCTAHOBJIEH-
HbIX Komuccuelt, Mexxly yaacTHUKaMM BHELITHETOPTOBOM JeATeIbHOCTH B COOTBETCTBUM C HAIIMOHAJIBHBIM
3aKOHOZATENIBCTBOM, a TaKXKe IMOPY4YaloT KOMIIETEHTHOMY OPraHy HCIIOJIHUTENbHOU BIACTU OCYIIECTBUTH
BbIZIavy JINIIEH3WI Ha BBO3 TOBAPOB B PAMKaX TapUQHOI KBOTHI». B 3aKJTIOUeHIe 321 CaHO, YTO «IIPABO BBO-
3a Ha TaMOXKeHHYI0 TeppuTopuio Coro3a TOBApOB B MpeZiesiaX OMpeeIeHHOr0 00'beMa 110 JIbTOTHOM CTaBKe
TaMO>XeHHOM IONUINHEI IOATBEPKAAETCS COOTBETCTRYIOIIEH TuileH3rel».

Hy»xHO MMeTb B BUZY, UTO «TOBAp, BBO3 KOTOPOTO OIyCKAETCA B ITpeZiesiax TapudHOM KBOTHL, ITpeACTaB-
JITeT cOOOI INIIEH3UPYEeMBbIH TOBap, B OTHOIIIEHUH KOTOPOI'0 YCTaHOBJIEHa Mepa TaprudHOTO PEryIMPOBaAHUS
1, COOTBETCTBEHHO, JIbI'OTHAs CTaBKa TaMOKEHHOH MOILINMHBI». OTBevyasa Ha BOIIPOC Ka3aXCTaHCKOI'0 MUHU-
crepcTBa, CyZ OTMeYaeT, YTO «/JIs IPUMeHeHMA TbIOTHOM CTaBKM TaAMOXKEHHOH MOIUTUHEI B IIpeZiesiaX CpoKa
JeVICTBYSA JINLIEH3UH I0JDKHA OBITh COBEPIIIEHA CIEAYIONIAs COBOKYITHOCTD IEACTBHUI: BBO3 TOBAPa, B OTHO-
IIIEHUU KOTOPOT'0 YCTaHOBJIeHa TapudHas KBOTa, Ha TAMOXKEHHYI0 TeppuTopuro Coro3a U rmojjaya TaMOKeH-
HOH JleKJIapaliuy IIpY 3asBJIeHUHU IIEPBOM TaMOXKeHHOU MPOIeIypPhl»; «IIPU TOM TaMOXKeHHAas ieKIaparys
MOJKeT OBITh [TO/IaHa, B TOM YHUCJIE, B TIOPSA/KE IPeABAPUTETHHOIO TAMOXKEHHOTI'O JIeKIapupoBaHusi» [4].

MUHHCTEPCTBO HAIIMOHAIBHOMN 3KOHOMUKY Pecybsnku KasaxcraH elie pa3 oopatuiocsk B Cya EADC
C 3aIIPOCOM O TOJNIKOBaHuU [IpoTOKOIIa O MOpsAZAKe 3a4MCIeHUA U paclpee/eHra CYMM BBO3HBIX TaMOXEH-
HBIX TIOIIUINH, KOTOPBIH ABIsgeTcsa npuwioxeHueM N25 k JloroBopy o EBpasuiickoM 5KOHOMUYECKOM COIO-
3e. Cy/1 IPUHSJI 3TO 3asiBJIEeHUE K TPOU3BO/ACTBY 16 Hos16ps 2017 r. MUHHUCTEPCTBO yKa3alo, YTO MHOTHE
KOHTPAKTHI [T0 BOTIPOCaM HeZAPOTIOIb30BaHUSA B YIVIEBOAOPOAHOM cekTope KazaxcTaHa ObLTH 3aKII0UEHBI
ellle 0 BCTYIUIEHUA B CWIy TaMOXXe€HHOI'0 KoJieKca TaMOXXeHHOTO CO03a, IPUYEM B HUX COAEPKUTCA yCIIO-
BI€ O IPYMeHEHNH TaMOKEHHBIX ¥ HAJIOTOBBIX HOPM PecIyOINKaHCKOTO 3aKOHOATEeNbCTBA, KOTOPOeE Jlei-
cTBOBasIO ¢ 1995 1o 1999 r., mpu 3TOM B HeM He OBbLJIO HOPM TIO TIOBOZY pacIipe/ieIeHNs BBO3HBIX TAMOXKeH-
HbIX TouutiH. 17 suBaps 2018 r. CyzoM 6bUIO MpeKpanieHo TPOU3BOJCTBO 110 ZJaHHOMY ey, TOCKOJIBKY
MUHUCTEPCTBO HAIIMOHATHHOM SKOHOMUKM Ka3zaxcTaHa 3asBieHUe OTO3Baso. HemoHATHO, B 4eM ObLia
MpPUYMHA TaKOT'O OT3bIBa? B CyZieOHBIX JIOKYMEHTAX, B IIOCTAHOBJIEHUH, B YaCTHOCTH, ITPAKTUYECKU HUYE-
ro 06 5TOM He TOBOPUTCS.

Mexay TeM K MOCTAaHOBJIEHUIO O TIPEKpaIleHNH TPOU3BO/ICTBA OCOObIEe MHEHHUS MPYIOKUIN CyIbU
Cyza EASC ot Poccuiickoit ®eznepannu T.H. HemataeBa u K.JI. Haiika. OHU He COIVIaCUIKCH C TIOJXO0OM
Cyzia K mpeKpalileHUIo pacCMOTPEHM JaHHOTO /IejIa ¥ BLICKa3a/Id CBOU COOOPayKeHUs 10 3ToMy mmoBogy. Cy-
nbsa T. H. HemataeBa BBICTYIIMIIA ITPOTUB HapOXKAatolelics MpaKTUKY ITpeKpaleHUs TeX WM UHBIX Ael. OHa
obocHOBasa, 4To pekpaiienue gena Cygom EADC 1o 3asBIeHHIO Ka3aXCTaHCKOU CTOPOHBI OBLIO HE COBCEM
IIpaBOMEPHBIM: He OBUTH COBTIO/IEHBI BCE TIPaBIIA IO TaKOMYy Tpekpatenuio. Cyabs K. JI. Yatika 060CHOBa,
KaKUM MoIvIo ObI cTaTh periterure Cyza EADC, eciiu 6bI OHO He OBUTO TIpeKpaliieHo. B 3aKII0YrTeTbHOM YacTH
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ero ocoboro MHEHUS B BI/Ie OTBETOB Ha BOIIPOCkl MUHMCTepCTBAa SKOHOMUKH Pecry6imku KazaxcraH cka-
3aHO, YTO HOPMBI ITOAHATOr0 MHUHNCTEPCTBOM B 3asABJIeHUY [IpoTOKOIa 0 IOpAAKe 3a4MCIeHUA U pacipe-
JleJIeHVA BBO3HBIX TaMOXXE€HHBIX IIOILINH «paclIpPOCTPaHAIOTCA Ha BCe CyMMbl BBO3HBIX TaMO>K€HHBIX IO
JIVH, VIUTaY€HHBIX 110 cTaBKaM EguHOro TamMmoxkeHHOTo Tapuda EBpa3uiickoro SKOHOMHUYECKOT'O COr03ax» [5].
C yuerom atoro K.JI. Yalika c/ieian yCIOBHBIN BEIBOJ O TOM, UYTO 0OS3aHHOCTB IO OILIaTe TOILIUH B «OTHO-
IIIEHWHM TOBapOB, BBO3UMBIX Ha TeppuTopuio Coro3a B paMKax KOHTPAKTOB B chepe HeAPOTI0Ib30BaHUsA, BO3-
HukJa ¢ 1 ceHTsa6psa 2010 r., He3aBUCHUMO OT /IaThl 3aKJII0UEHHS COOTBETCTBYIOIINX KOHTPAKTOB M HATUYUSA
B HUX YCJIOBUH C IpUMeHeHUeM HOPM TaMOXXeHHOI'0 3aKOHOZATe/IbCTBa rocyZapcTBa-wieHa Coto3ax. B 3a-
Bepuienue K.JI. Yalika nuier, 4To paccMaTpuBaeMblii [IpOTOKOI «He ABAETCA UCTOYHUKOM TaMO)XeHHO-
I'0 PeryJupoBaHusd 10 CMBICIy cTaTbu 32 [loroBopa o Coro3e U IMyHKTa 2 craTbu 1 TaMOXXEeHHOIO KoZeKca
EBpa3uiickoro 3koHOMHUYECKOT0 coto3a» [5]. CaeAyeT MOMHOCThIO ToAep:KaTh no3unuuu cyzeii T. H Herma-
taeBoi u K.JI. Haliku U peKOMeH/I0BaTh Ka3aXCTAaHCKUM YUPEXAEHUAM BO3/IePKUBATHCA OT OT3BIBOB CBO-
ux 3anpocoB B Cya EADC. Ho ecii 0T3bIB HEU3OEXKEH, TO YUpeXJeHre JOIKHO mpeacTaBuTh B Cya EADC
MOTHUBUPOBAHHBIN NMUCbMEHHBIN JOKYMEHT Ha 3Ty TEMY.

Takum 06pa3oM, MUHHCTEPCTBO HAlIMOHATBHOM 3KOHOMUKHY Pecry6imiku KazaxcTaH, XOTsS U HE COBCEM
oduIMaIBHO, HO ITOJMYIMIO OTBET Ha IIOCTaBJIeHHbIe UM B CBOEM 3asABJIEHNU BOIIPOCHL, KOTZIA XOTEJIO MOJIY-
9uTh OpUIHATbHOE KOHCYJIbTAaTUBHOE 3aktodeHre. CI0KUBIIASACA CUTYallus, C Halllel TOYKY 3peHus, To-
MOJXXeT B Oyzyiiem Oosiee cepbe3HO OTHOCUTBHCA K MEX/YHAPOAHBIM OpraHaM U JOKYMEHTaM, a UMUK ro-
CyZlapCTBa IIpU 3TOM He OyZeT cTpaZaTh.

OT Ka3zaxcTaHCKOT0 MUHUCTepCTBa HAIlMOHAIbHOY 3KOHOMUKY B Cyz EBpa3uiickoro sSKOHOMUYECKO-
'O COI03a TIOCTYIIUJIO 3asBJIeHHE I10 TI0BOAY HEOOXOANMOCTU Pa3bsCHEHUS IPUMEHEHUA HOPM CTaThu 25
Jlorosopa o EBpasniickoM 3KOHOMUYECKOM coto3e oT 29 Maa 2014 r. u [loroBopa o opszKe IepeMelleHus
bU3UYeCKUMU JTUIIAMU HaJTUYHBIX JeHEKHBIX CPeJCTB U (WIN) JeHeKHBIX NHCTPYMEHTOB Yepe3 TaMOXKeH-
HYIO TPaHUILy TAMOXEHHOTO coto3a oT 5 utond 2010 r. B 1iesioM. Tpe6oBasioch MOTyYUTh pa3bsACHEHUE TI0 I10-
BOZly HEOOXOZIMIMOCTU WV HEHAIOOHOCTH ZIeKJIapUPOBaHuA GU3NYECKUM JIUIIOM HAJTUYHON MHOCTPAHHON
BaJIIOTHI B cyMMe 6osiee 10 Thicsay gosutapoB CIIIA mpu nmepeMenieHUy ero cCaMoJIETOM C TEPPUTOPUU OJTHO-
ro rocyzapcrtsa — wieHa EBpasniickoro SKOHOMHUYECKOT'O COI03a Ha TEPPUTOPHUIO PYTroro rocyzapcrsa —
wieHa EADC B ops/iKke TpaH3UTa Yepe3 TepPUTOPUIO TPEThUX CTPaH B CJIydyae, ey 3T0 GpH3nIecKoe U0
mpebbIBaIo B TpaHCPEPHOI 30HE.

15 oxTa6ps 2018 1. Bosbinan koywterus Cyzaa EADC mpuHsia KOHCY/IbTaTUBHOE 3aKII0YeHNE, B KOTOPOM
yKasaJja, «4To HopMa NOoAMyHKTa 5 myHkTa 1 crathu 25 JloroBopa o Coro3e 0 CBOOOAHOM ITepeMeIeHUH TO-
BapOB MEX/y TEPPUTOPUIMU OCYAAPCTB-WIEHOB 6€3 OCYIECTBIEHUS TAMOXKEHHOTO JIeKJIapUPOBAHUS TO-
BapOB U rOCyapCTBEHHOT'0 KOHTPOJIA IIPUMEHSETCS IIPU YCJIOBUH, YTO CBOOOLHOE ITlepeMellleHre TOBAPOB,
B TOM YHCJIe BaJIOTHl U BaJIOTHBIX IJeHHOCTEMN, OCYIeCTBIIAETCA HeIOCPeCTBEHHO MEeX/Y TEPPUTOPUAMU
rocyzapcTB-wieHoOB Coro3a» (37ech U Jjajiee IPUBOAATCA JaHHbIE TI0 UCTOYHUKaM [6, 7]). TloaTomy, roBo-
PWIOCH fajnee B KOHCYJIbTaTUBHOM JJOKYMEHTE, «B Clydae, €CJIM UMeeT MeCTO BBIBO3/BBO3 HaJIUYHBIX Je-
HEXXHBIX CPeJICTB QU3NIECKUM JIUI[OM, XOTS U CJIEAYIOIINM U3 OJHOTO rocyzapcrea-awieHa Coro3a B Ipyroe
(zpyrue) rocyzapcrBo-wieH Coi03a, OJHAKO COBEPIIAIOIINM OCTAHOBKY B TPAH3UTHOU 30He MeXAyHAPO/-
HOI'0 a3poIlopTa TPEThero rocyJapcTsa, AaHHasg HopMa He MOAJIeXKUT IpUMeHeHUIo». Beiog Cyza 3akio-
YaJsicst B TOM, «4TO MMoIoykeHus1 JloroBopa ot 5 utosist 2010 roza ycTaHaBAUBaIU 00513aHHOCTD TAMOXXEHHOTO
JeKJIapyupOBaHUA HAJNYHBIX JIEHEeXKHBIX CPe/ICTB U (WIN) IOPOXKHBIX YEKOB, eCJIM UX CyMMa IIPU eJUHOBpe-
MEHHOM BBO3€ Ha TaMOXXeHHYI0 TeppuTopuio Coros3a Wil eJVHOBPeMeHHOM BbIBO3€ C TAMOXXeHHOU Teppu-
Topuu Coro3a IpeBkilliaga CyMMy, SKBUBaJIeHTHYIO 10 Teicayam gosutapoB CIIIA, a Takke JjeHeXXHbIX UHCTPY-
MEHTOB, 32 UCKJIFOUE€HHUEM [JOPOXKHBIX Y€KOB, B TOM YHCJIE TIPU CIEJOBAHUY TPAH3UTOM Yepe3 TpaHCchepHbIe
30HBI MEXAYHAPOJHBIX a3POIIOPTOB TPeThUX rocyzapcTB. Cxoxkasd HopMa ycTaHOBJIeHa U craTbeil 260 Ta-
MokeHHoro Kozekca EADC, BerynuBiiero B cwity 1 auBapsa 2018 1. [6, 7]. B zaHHOM ciiydae pa3bscHeHUe
Cyza EADC mocTaTouyHO pa3yMHOeE U MOHATHOE.

B ocob6om MHeHnu cyzpu K. JI. YalKku K JaHHOMY KOHCYJIbTaTUBHOMY 3akitodeHuto Cyza, B KOTOPOM
OH TIWIIIET, YTO OH B IPUHIIMUIIE COTVIACEH C pellieHHeM bouibioit koyuteruu Cyza EADC, 3adaBieHo, HO y HETO
eCThb OTZie/IbHBIe 3aMevyaHus, KOTOPhIe I10-CBOEMY MHTEePECHBI U T0JIe3Hbl C HAYYHO-IOPUANYECKON TOUKU
3peHus, ¢ MeX/yHapoAHO-IIpaBOBON IIPaKTUYECKOM TOUKY 3peHus. Ero cy>keHnsa oKka3bIBaloT OIIpe/iesieH-
HOE COZIENCTBYUE B Jiesie AalbHENIIero COBepIIeHCTBOBaHUs TpaBa EBpasniickoro sSKOHOMUYECKOTr'o CO03a
Ha IIE€PCIEKTUBY.
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HarmonanbHas manara npegupuHuMareseit Pecrryomuku KazaxcTaH «ATaMeKeH» B Ka4eCTBeE MpeCTa-
BUTEJISI OU3HEC-cO0bIIecTBa pecmyOMuKy HanpaBwia B Cy/l 3asBIeHUE C XOAATaliCTBOM O HEOOXOAMMOCTHU
TOJIKOBAHUs HOPM cTatelt 74, 76 JloroBopa o EBpa3uiickoM SKOHOMUYECKOM CO03€e U IMYHKTOB 2, 5 Kpu-
TepueB OTHECEHU: PhIHKA K TPAaHCTPAaHUYHOMY, yTBEP:KAEHHBIX pelleHueM Briciiero EBpa3uiickoro sko-
HOMUYECKOTO coBeTa OT 19 sekabpst 2012 r. Takoe 3astBieHue ObUIO TIOAAHO MOTOMY, YTO Ka3aXCTaHCKast
HanuonanpHaa najsara ucxogusaa U3 TOro, YTO BO3MOKHO OZHOBPeMeHHOe HapylleHUe X03AHCTBYIOINM
CcyOBEKTOM KaK BHYTPUTOCYZapCTBEHHOTO 3aKOHOZaTeNbcTBa Pecy6ivku KaszaxcTaH, Tak u mpaBa EADC
I10 BOIIpOCaM 3allUThl KOHKYPEHIIUU.

18 utons 2019 1. Boubinoii kosuierveit Cyza 6bUI0 TPeOCTABIEHO KOHCYIbTATUBHOE 3aKTIOUEeHHE, B KO-
TOPOM CKa3aHO, 4TO peanu3anud komereHunu EOK 1 yIioJTHOMOYEHHOr0 opraHa rocyZapcrBa-4wieHa B OT-
HOIIIEHUH OTHOT'O U TOT'O JKe HapyllIeHUs HeBO3MOXXHA. Jajiee MOsSICHEHO, UTO eCJTH JIULIO ZIeHCTBUEM Wiu 6e3-
JleicTBHeM HapyllaeT U 3aKOHOZATeIbCTBO rocylapcTBa-wieHa, u npaBo EASC, mpryeM Takoe HapylleHue
HEraTHBHO BJIVSET HAa KOHKYPEHITUIO HAa TPAHCTPAHUYHBIX phiHKax EADC, To HapyleHue OKHO OBITh TIpe-
ceueHo Komuccueii, ofHaKO OTBETCTBEHHOCTD 110 BHYTPEHHEMY 3aKOHO/IATEIbCTBY IIPY TOM He HacTyIIaeT.
CortacHo nnpaBoBbIM no3unuaM bosbimoit Komneruu Cyza EASC, ocHOBaHNeM yCTaHOBIEHUA KOMIIeTeHIIU
EBpasuiickoii 5KOHOMUYEeCKOM KOMUCCHU WX YIIOTHOMOYEeHHOTI'0 opraHa rocyzapcrsa-awieHa EADC cTaHo-
BUTCA «reorpaduueckas XapaKTePUCTHUKA PBIHKA». B KOHIle aHATM3UPYEMOT0 JOKYMEHTa YKa3aHo, YTO B3au-
MoZelicTBUe HaZlHAIIMOHAIbHBIX opraHoB EASC 1 BHYTpUTOCYZapCTBEHHBIX OPTaHOB I'OCyapCTB — uJle-
HOB EADC 110 KOHTPOJIIO 32 COOJTI0ZIeHreM IIPaBWI KOHKYpeHIIMU B paMKax EADC, BKItouas repegavy gei
IO TTO/IBEZIOMCTBEHHOCTH COIVIACHO YCTAHOBJIEHHOM KOMITETEHIIUY, HATIPABJIEHO Ha TO, YTOOBI HE IOy CTUTh
IpecevyeHre HapYIIeHNUH STUX IIpaBWI KOHKYPEeHIIMU OpraHaMu, KOTOPhle He UMEeIOT Ha 3TO IIPaBOMOYMS,
omnpezeneHHble TpaBoM Cor03a Mo pa3rpaHUYEHUI0 KOMIIETeHINY. VIHCTUTYT 3aKOHOZaTebCcTBa Pecy6u-
k1 KazaxcTaH 1 aBTOp 3TUX CTPOK 10 PACCMOTpeHUA 3amnpoca «AtamekeHa» B Cyze EASC npeayiaranu cBou
BapHaHTHI pellleHNs 3a/JaHHbIX Ka3aXCTaHCKOM cTOpoHOU BomipocoB. Cy/ B LIeJIOM B TOU WM UHOU cTelneHU
COIVIACWJICA C HAIIMMU JI0OBOZAMU, U OHU HallIM OTPaKeHNe B TEKCTe KOHCYJIBTaTUBHOTO 3ak/touenusa Cyza.

C TeKCTOM ZIJaHHOT'O KOHCY/IbTaTUBHOIO 3aKJII0UeHUs He coBceM comtacHa cyabsa Cyzna EASC B. X. Cetitu-
MoBa (mpezcraBuTenb oT Kazaxcrana). B cBoeM 0co60M MHEHUH K 3TOMY 3aKJIIOYEHHIO OHA IPUBOJAMUT II0-
JioxkeHMe U3 pemieHus bonbioil koswternu Cyza EADC: «[lopAazok mpekpallieHUs IpoBeileHrs paccieoBa-
HUM B OpraHax, He 061ajaoluX Ha 3TO KOMIIETEHITHEH, ompeeiseTcs paszaeaom VI IIpoTokosia 06 o6mux
IIpUHIMINAX U IpaBwiax KoHKypeHnuu (Ilpunoxkenue N219)» [8, 9]. ABTOp 3THX CTPOK COIUAAPEH C TOU-
Kol 3peHus cyzbpu B.X. CeHTUMOBO#, KOTOpas B 0c0O0M MHEHUU YKa3bIBAET HA OMKOKY BosbInoi Kosute-
ruu Cyza EADC, ykaselBad Ha TO, 4TO «IIpaBuia [IpoTokosa He mpeAycMaTpUBalOT OPAZAKA IIpeKpalleHUA
IIPOBEZIEHUS paccieloBaHu». ABTOD JAHHOH CTaThU HE MOXKET He CKa3aTb 00 000CHOBAHMY OJHOTO M3 BaXK-
HBIX BBIBOZIOB aHAJIU3UPYEMOT'0 0C0O0TO MHEHUA: «/|J1s ysICHEHUS KOMIIETeHITMH KOMUCCHY 1 ee OTTpaHuye-
HUA OT KOMIIETEHIIMY HAllMOHAIBHBIX OPTaHOB BAXKHO PACKPBITHE CYTU U COAEPKAHUA TPAHCTPAHUYHOCTH .
s atoro B. X. CefiTMOBa Ipe/yiaraeT cieAylollee IpaBoBoe o60cHOBaHMeE: «[IOHATHE TPAHCTPAHUYHOTO
pPBIHKA BBeJIeHO ITyHKTOM 1 cTtaTthu 74 JloroBopa», MyHKT 2 Kputepues olpefesseT, 4TO TOBapHBLIH (TpaHC-
TPAHUYHBIN) PBIHOK — 3TO PBIHOK, «reorpaduvyecKue TPaHUIIBI KOTOPOTO OXBAaTHIBAIOT TEPPUTOPUHU JIBYX
1 6oJiee rocyzapcTB». 113 3TOro OHa Zles1aeT BayKHOE JOIIOTHEHHE K KOHCYJIbTaTHBHOMY 3aKJIIOUEHUIO O TOM,
4yTO reorpaduieckre TpaHUIIBI TOBAPHOTO PBIHKA «CJIEAYIOT 32 TOBAPOM, a He IIPUBS3bIBAIOT TOBAP K OIpe-
JleJleHHOM TeppUTOopum» [8].

B nestom Cyz EADC nipuHsan 31 KOHCY/IBTaTUBHOE 3aKJII0YEHHME, U3 HUX MATh ObLTN COCTABJIEHBI U MTPEJ-
CTaBJIEHHI ITO ITPOCchOe HAITMOHAIbHBIX OPTaHOB U yUpexkaeHuii Peciy6ivku Kazaxcras. ITo tuauu Cyga EC
cOCTaBJIeHUe KOHCY/IbTaTUBHBIX 3aKII0UEHUN MPOIeZlypHbIMU JOKYMEeHTaMU eBPOIeNCcKO NHTerpaluu
He ipeycMoTpeHo. MexayHapozausiii cyg OOH cornacHo ctaTbam 65-68 CraTyTa BeIHeC 3a epuog ¢ 1947
1o 2017 r. 28 KOHCY/IbTaTUBHBIX 3akI0ueHui. Kak BUANM, KOHCYIbTaTHUBHEBIE 3akaodeHns B Cyze EADC
MIPUHUMAaIOTCA UCKII0YNTENbHO bosbinoi koswterueit Cyza. OTo cBUAETeIbCTBYeT 0 ToM, 4yTo Cyz EASC npu-
JlaeT BaXKHOEe 3HaY€HUE TAaKOMY CyZieOHOMY TOKyMEHTY, KaK KOHCYJIbTaTUBHOE 3aK/II0YeHUe.

Hu CraTtyT, Hu PermamenT Cyza EADC He cozep:kaT B cebe TOJIOXKEHUA 0 TOM, KaK/ie UMEHHO CyOBbeK-
THI TOCYZIapCTB-WIEHOB €Bpa3uiicKol MHTerpaluy BIpaBe I10AaBaTh 3asBIeHU O 1adye KOHCYIbTaTUBHOTO
3akitoueHusa. CBoeoOpa3HbIM UCKIIOUeHUEM sBisgeTcsa MyHKT 96 Cratyta Cyza EADC, B KOTOPOM CKa3aHo:
«B cpok He no3zHee 90 AHEH co JHA NOCTYIUIeHUA 3aaBieHus CyZ 110 pe3yabTaTaM pacCMOTPEHUA ClIopa BbI-
HOCHT pellleHue, a II0 3aABJIEHUIO O Pa3bACHEHUHN IIPEAOCTABIACT KOHCYIBTaTUBHOE 3aKI0deHne». Ho gaxe
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B 9TOM ITyHKTe He YKa3aHo, YTO peyb WJeT O CTOPOHAX 110 pacCCMOTPEHHOMY Ziesly. BcTaeT Bompoc: HacKOJIb-
KO MTpaBOMEPHBIMU ObUTH JieficTBUA MUHUCTEPCTBA 9KOHOMUKY Pecny6inku KazaxcraH, HanmoHanbHON
najiaTel MpeANnprUHUMaTenei Pecriybivku KazaxcTaH 1o mozave 3asBJIeHUN ¢ BOIPOCAMU U XOZaTalCTBa-
MU O IIpeZloCTaBIeHNH KOHCYJIbTaTUBHBIX 3aK/II0UeHUI? DTa HapoXKAarollasacsa IpaKTUKa Ipe0oCTaBIeHUA
IIOJTHOMOYHA O To/jaue 3asABJIeHNA MUHUCTePCTBOM U [Tanaroit Pecniy6svkoit KazaxcTaH MOXeT OBITh IIpU-
3HaHa IPaBOMEPHOM, IOCKOIbKY MUHHCTEepCTBO 5KOHOMUKY 1 HanlroHanbHaA nanara npejupuHuMaTeneil
Pecrry6mku KazaxcTaH B CHJTy CBOETO CTaTyca ABIAIOTCA NpeAcTaBuTensaMu Pecryoivku KaszaxcraH B py-
koBoZAImMMX opranax EASC, B Tom uncie B Cyze EASC [9, 10]. U Bce ke, AymMaeTcs, UX MPeICTaBUTENIbCTBO
B EADC 10/KHO OBITh OQUITHATHHO TIOATBEPK/EHO Ha MPABUTENbCTBEHHOM YPOBHE.

K mATH KOHCYZBTaTUBHBIM 3aKJIIOYEHUAM, ITpeAocTaBieHHbIM CyzoM EADC kazaxCTaHCKUM HaIHo-
HaJIbHBIM YUPEXKIEHUAM, ObLTH COCTaBIEHbI YEThIPE 0COOBIX MHEHUs. HEeKOTOpEBIE CyIbY OBLTH HE COTIACHBI
€ TEMU WIN UHBIMU II0JI0KeHUAMU KOHCYIBTaTUBHBIX 3akatoueHu. Cyapu MexzayHapoaHoro cyza OOH He-
comIacHble MHEHUA BhIpAXKaIX IPEUMYIIEeCTBEHHO 10 OTHOILIEHUIO K ITOJI0KEHUAM pellleHU, Topaszio pexe
OHU COCTABJISUIU YaCTHBIE, 0COOble MHEHUS U 3asIBJIEHHS TI0 OTHOIIEHUIO K KOHCY/IbTaTUBHBIM 3aKJTIOUEHUSIM.

B 11estoMm Takue obpalieHus Ka3axCTaHCKUX oduniranbHbIX npeictaButeneii B Cya EADC cozseiicTByOT
MpeOTBPAIEHUI0 HAapYIIEHUH WHTETPAIMOHHBIX HOPM CO CTOPOHBI XO3SIHCTBYIOIMINX CyObEKTOB COOTBET-
CTBYIOILIETO rOCylapCTBa-wieHa MHTEerpallMOHHOro coro3a. Kak BUAyM, TONBKO Ba yupexeHna Kazaxcrana
nosryyruty ripaBo obpaimenus B Cya EADC fy1a mosrydyeHNs KOHCY/IBTaTUBHOTO 3akiitodeHus. Llemecoobpas-
HO, 9YTOOBI TIPABO HA MOZavy 3aIIpoca B OTHOIIEHUH KOHCYIBTaTUBHOTO 3aKJIIOYEHUA UMENH BCe CyAeOHbIe
opraHsl (0T BEpXOBHOTO Cy/ia 10 palilOHHOTO) BCEX rocyAapcTB-ydyacTHUKOB EADC, B ToM uncie Peciy6u-
ku Kazaxcran. Kpome Toro, mcxogsa us toro, uro EADC ABIseTcs SKOHOMUYECKON UHTerpalel, eneco-
06pa3Ho, KaK CKa3aHO BHIIIE, YTOOBI BCE MUHUCTEPCTBA SKOHOMHUYECKOro O6yioka KazaxcTaHa U pyrux ro-
CyZ,apCTB-WIEHOB IOJIyYWIU IIPaBO 3alpoca Ha KOHCY/IbTaTUBHEIE 3akaodeHud. [Ipu Takux nogxozgax Cyz
EADC mor 6Bl OKa3bIBaTh peasibHOE NHTETPALIMOHHOE, 00'beIUHAIOIIee BO3/IeCTBIE HA SKOHOMHUYECKOe
IIPOCTPAHCTBO B I[€JIOM M Ha KaXK/J0€ rOCyAapCTBO-WIEH B OTAEJbHOCTH.

B3zaumHoe o6oratenue npeacrasuresneii Cyza EADC u yupexgenuii KazaxcraHa HayYHBIM, 9KO-
HOMHYECKUM U PO eCCHOHATBHBIM OIBITOM

PaccmoTpuM ocymiectsieHre Cyzom EADC ee KOCBEHHBIX QYHKIIUH € pa3IMYHBIMU HAIlMOHATBHBIMU
yupexzaenusamu Pecriyonuku Kazaxcran. Camu 1o cebe 3TH GyHKIIMU BaXKHBI U HEOOXOANMBI, HO KOCBEH-
HBIMU OHU Ha3BaHbI HAMU IIOTOMY, YTO He UMeJIU IIPSAMOI'0 OTHOIIEHHU K IPaBOCYHOM! 1eATeNIbHOCTHU: BbI-
HeceHuto CyZoM pelleHul U KOHCY/IBTaTUBHBIX 3aK/II0YeHNN. 3a Bech epuoy GpyHkimoHnuposanusa Cyza
EADC cyzabu Kak opUITMaIbHbIE TTPEJCTABUTEIN 3TOTO MPECTHIKHOIO CyZIeOHOTO YUPEXAEHUA TPUHUMATN
y4yacTye BO MHOTHUX MepolipuATuax BHyTpu EADC U 3a ero npezenamu, B 4aCTHOCTH, B 19 Hay4yHBIX, IIpak-
TUYECKUX CeEMUHapax, KoHepeHIUAX, GopyMax, COBEIIaHUIX, BCTpeUYax IMPaBOBOro XapaKTepa U cozep-
JKaHUsA, OPTaHU30BaHHBIX HALIMOHANBHBIMHU YUpeXAeHUsAMU Pecrry bk KazaxcTaH: yHUBEpCUTETaMU, Ka-
3aXCTaHCKMMU HAI[MOHATBHBIMU CyZaMHU, TOCYJapPCTBEHHBIMY OpraHaMU 1 06I1IeCTBEHHBIMU CTPYKTypaMU
Kazaxcrana. Eciu pa36uTh 1Mo KJ1accaM 3TH MEPOTIPUATHA HAlIMOHATBHBIX yupexkaeHuii Pecry6miku Kazax-
CTaH, TO IIOJIYYUTCA Clleflytollas KapTUHa.

Cyz EASC 65U1 OpraHU3aToOpOM BYX MEKIYHAPOAHBIX HAyIHBIX KOHbepeHIni B 2018 1 2019 IT. 0 Me-
JKAYHAPOAHOM IIPaBOCYAUHU U YKPEIUIEHNU UHTEIPAallMOHHBIX IIPOLIECCOB, a TaKXKe 0 BorpocaM posu Cyza
EADC B paMKax eBpa3UiCKON UHTETPAINH, B pab0Te KOTOPBIX IPUHUMAIU YIaCTHE PeACTaBUTENN HAIIUO-
HaJIbHBIX yupexaeHnii — IlapramenTa Pecrrybnuku KazaxcraH, IHCTUTYTa 3aKOHOZaTeNbCcTBa Pecty6iu-
ku KazaxcraH. Bo BpeMs pabOThI 3THX HayYHO-TIPAKTUYECKUX KOHGEPEHIUI YIPEXAEHU U OPraHu3aluu
oT Pecrry6imku KazaxcTaH y3HalIu MHOTHE TOHKOCTH, OCOOEHHOCTU OPraHa MeX/yHAapOAHOTO PETHOHATb-
HOT0 IIpaBoCyusd, KaKoBbIM ABAeTca Cyn EADC.

Cyapu Cyza EADC — npeacraButenu ot Pecrrybivku Ka3axcTaH mpyUHUMAaIU y4acTie B paboTe AByX
CeMHHapOB HAI[MOHAMBHBIX CyAeOGHBIX YIPEX/IEHUH, B YaCTHOCTH, Ha BCTpeYe € CyAeOHBIMU, TPaBOOXPAHHU-
TenbHBIMU opraHamMu KaparanamHckoii u Kocranatickoii obnacreii. Tak, B Hosa6pe 2017 1. mpescTaBUTENb
Cyza EADC nipuHsaI yyacTre B ceMUHape Ha TeMy: «BOIIpOCHl IpUMeHEeHN HOPM MeX/AYHapOAHBIX J0I'0BO-
POB B YTOJIOBHOM U TPaXKJAHCKOM CYZOIIPOMU3BOJACTBE», YUaCTHUKAMH KOTOPOTO OBLIH CYAbH 00JIaCTHOTO
Y TOPOJICKUX CYZIOB, TIPEACTABUTENU MTPOKYPATYPHI, 001aCTHOM KOJUIETUU aIBOKATOB, ZiellapTaMeHTa ToCy-
ZApPCTBEHHBIX Z0X00B 1o KocraHatickoii obmactu. Joknazuuk ot Cyza EADC npuBes mpUMepsI IO BbIHe-
CEeHHBIM PEeLIeHUAM U3 CyeOHON MPpaKTUKU. [IprdeM IprMepsl MPUBEAEHBI PA3HOIIAHOBBIE, IOKIAIYUK
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IoKasail AesaTelbHOCTh Cyza AeTalbHO, IepeurcauB HaMeHOBaHUA MeXYHAPOAHBIX OpraHru3auuil u o-
KYMEHTOB, C KOTOPBIMU MPUXOAUTCS paboTaTh. KpoMe TOTO, TOMUMO pellleHus, CyIbU BIIPaBe BHIHOCUTD
ocoboe MHeHHEe. Oco60e MHEHNE HOCUT IIPaBO0OPA3YIONIMI XapaKTep /I IOPUANIECKOH OOIeCTBEHHOCTU
U IIPaBOBE/IOB, 3TO Pa3BUTHE MBICJIU OTZAENbHO B3ATOr'0 YeJI0BeKa. Tak Kak npuHnunamu Cyza, B YaCTHOCTH,
SBJIAIOTCSA MPUHIUIIBI VIACHOCTH pa3bUpaTeNbCTBa U MyOIUIHOCTH, TO CYZAbsA, UMEIOIINN U COCTAaBUBIIUN
ocoboe MHeHUe, KaK [TpaBUIO, MyOJUKYeT ero Ha caifte. [To aTomy moBoay npezacraButenb Cyza EASC mo-
PEKOMEH/IOBAJI Cy/ZIbsIM MECTHBIX CYZIOB 00J1aCTH OOJIbIlEe yEMATh BHUMaHUE YTeHUIo perennii Cyza, obpa-
masi oco60e BHUMaHNe Ha MOTUBUPOBOYHYIO YaCTh PEIIEHUH, T/ie TPUBOJATCS ITOJIOKEHUS COOTBETCTBYIO-
VX MeX/YHAPOAHBIX KOHBEHITNH U comianieHui. [TI0CKOIbKY YPOBEHDb TaKUX PeIleHUl BEICOK, TT03HABAs
WX, MECTHBIE Cy/IbH CTAHOBATCS O0Jiee KOHKYPEHTOCITOCOOHBIMU.

Bbuto 6Bl KemaTenbHo, uTo6b cyabu Cyza EADC Ha ceMrUHapax v TPeHUHTaX Ka3axXxCTaHCKUX cyaei
B Pa3HBIX PETMOHAX CTPAHBI Yallle /aBajli MacTep-KJIacChl IO COCTaBIEHUIO BRICOKOKJIACCHBIX CyZeOHBIX
peleHuni.

Hazo ormeTuTs, uto npezacraButenu Cyza EADC nmpuHUMAaMM akTUBHOE yJYacTHe B paboTe IIecTy Ha-
VYHO-TIPAKTUYECKUX KOHPEPEHIHH 10 TPABOBBIM aCIIeKTaM, OPTaHM30BAHHBIX Ka3aXCTAHCKUMMU yUpexe-
Hussmu. Hammpumep, Heckonbko cyzeit Cyza EADC B okTsa6pe 2015 T. IpUHsIIU yYacTHe Ha MeXKAyHapOAHOH
c yaactueMm Typruu u Koper koHGepeHIINH «AJBOKaTUPOBaHHE KOHKYPEHINHU B cpepe IIPOMBIIUIEHHOCTH
Ha TPaHCI'PaHWYHBIX phIHKaX EBpasuiickoro sKOHOMUYECKOT'0 COI03a», OPraHN30BaHHON aHTHMOHOIIONb-
HbIMU opraHamu Coro3a, B ToM uncie Pecrrybmku Kazaxcrad. B anpeste 2016 1. mpeacraButento Cyzaa EADC
JTIOBEJIOCHh yYaCTBOBATh B pab0oTe MEXAYHAPOAHOM KOHpEPEHIINH, 03aIyIaBIeHHON «AHTUMOHOIIOJIBHOE 3a-
KOHOZaTeNbCcTBO Pecnybmmku Kazaxcran v EBpasuiickoro sKoHOMHY€ECKOro coto3a». OznHa us cyzeii Cyza
EADC B okTs6pe 2016 r. mprHUMAaJIa y9acTHe B OPraHU30BaHHOM EBpa3uiicKUM HallMOHAIbHBIM YHUBED-
CUTETOM MEXYHapOAHOU HayIHO-TPaKTUYeCKOol KoHbepeHInU 1o TeMe «Pecrybika Kazaxcran u EBp-
a3uiiCKoe IPOCTPAHCTBO: COBPEMEHHOCTH U MEPCIEeKTUBEI pa3BUTUA». [IpeacTaBuTenu Cyza B Zekabpe
2017 r. B AMaThI IPUHSUIM YIaCTHE B JUCKYCCHUAX Ha TeMY «3all[iTa UHTE/UIEKTyaJlbHON COOCTBEHHOCTH
B EBpa3uiickoM 3KOHOMUYECKOM COIO3€e: TPAAUIIMOHHbIE U MHHOBAIIMOHHBIE TOAX0/bI». B Hoss6pe 2018 .
cyaps u pabotHuku Cekperapuarta Cyza EADC o6MeHUBaINCh MHEHUSMHU C HAYyYHBIMU PabOTHUKAMH,
IOPUCTAMU-TIPAKTUKAMU B PaMKaxX OPraHM30BaHHOU MeXAyHapoAHBIM GUHAHCOBBIM IIEHTPOM «ACTa-
Ha» KoHepeHInH 1o TeMe «[IpakTuieckue acrekTs! mpaBa MOLIA». Bbuto 6bI HHTEPECHO 03HAKOMUTBCS
B OIyOJMKOBAaHHOM BH/e ¢ MHeHUeM cyzel Cyzaa EADC mo BompocaMm ocobeHHOCTel cyza MOIIA, roprc-
JUKIIAA KOTOPOTO BBIXOAUT 3a IIpeZiesibl Ka3aXCTaHCKOM IOpUCAUKITIU.

Pa6ora aByx GopyMOB 110 GUHAHCOBHIM U IOPUAUIECKUM ITpobieMaM Oblia OpraHU30BaHa HallMOHAIb-
HBIMU YUIPEXJEHUAMU U opranu3anusamu Pecrybnvku Kasaxcras. Jeneranusa Cyza EADC B cocraBe maTu
cyzeli yyacTBOBaia B MeskayHapoaHoM popyme «Astana Finance Days», KOTOPBIi ObLT OPraHU30BaH B UIOJIE
2019 r. B cronune Kazaxcrana — B ropoge Hyp-Cynran. Cyapu ganHoro Cyza B pespase 2017 r. mpuHU-
Masy yyactve B paboTre EBpa3uiickoro aHTUMOHOIIONIBHOTO GpopyMa «BrIiBieHNe U IpeceyeHre GpaKTOB
3JI0yTIOTPEOIEHUSA JOMUHUPYIOIINM MTOJI0’KEHUEM», OPTAaHU30BAHHOT'O aKIIMOHEPHBIM 0011ecTBOM «LIeHTp
Pa3BUTHSA U 3aIIUTH KOHKYPEHTHOM MOMUTUKU» (AnMatsl). Cyapsa Cyza EADC B mapre 2019 r. 6buta ipu-
IJIallleHa B KayecTBe JieKTopa B Kazaxckuii ryMaHUTapHO-I0pUANYECKUN YHUBEPCUTET AJI YTEHUS JTEKIII
B paMKax kypca «[IpaBo EBpasniickoro saKOHOMHU4Y€ECKOTO Cc003a». [pyro cyzapsa aToro xe Cyza B uioJe
2016 1. 6BLT TpHUIIAIIEH HAIMOHAIBHBIM yupekaeHrneM «KasakcTan Temipskosbl» («KenesHble zoporu Ka-
3axXCTaHa»), T7le OH CZeJial JOoKJIa/ 110 BOIIPOcaM CyZieOHOM 3aIIUTHI IPAaB U NHTEPECOB IOPUNYECKUX JIUI]
B paMKax EBpasuiicKOro 3KOHOMHYECKOT'O CO03a. [I0CKOIbKY GUHAHCOBO-IOPUANYECKHE BOITPOCH UMEIOT
MPsIMOe OTHOIIIEHHE K UHTErpaluy, 1eJ1eco00pasHo, YTOObI Ka3aXCTaHCKUE YUPEXK/EHU U OpraHu3aluu
He TOJIbKO ZIOBOJYUIN CBeZleHUs 0 BeTpedax ¢ cyabsaMu Cyza EADC o cBOMX HHU30BBIX 3BeHbEB, HO U ITy6IIH-
KOBaJIi B Pa3BEPHYTOM BH/IE€ BOIIPOCHI K OTBETHI, UMEBIIIME MECTO B XO/I€ 3TUX BCTPEY, KOTOPhIE MOIJIH OBl
CTaTh OCOGEHHO MOJIE3HBIMHU /IS SKOHOMUYECKUX BEZIOMCTB, YUPEXKIEHUH U OpraHnu3aIiuil pecyOmuKiy.

Kpome Toro, cyapu Cyza ydacTBOBaIU B YeThbIpeX NMPAKTUYECKUX M HAayYHBIX CeMHUHapax, OpraHu3o-
BaHHBIX HAIMOHAJbHBIMU yupexkaeHusaMu Kazaxcrana. B yuactHoctu, npeactaButenu Cyga EASC B Hosi6pe
2017 r. 6bUTH TIPUIVIANIIEHBI HA CEMUHAP «AHTUMOHOIIOIBHOE PETYIUPOBAHNE B COOTBETCTBUHU C 3aKOHOZA-
TesibcTBOM Kazaxcrana u EBpa3uiickoro 3KOHOMHUYECKOTO COI03a», POBEAEHHBIN 10 JIMHUM Ka3aXCTaH-
cKux yupexkaeHnit — AO «LIeHTp pa3BUTHA U 3aLTUTHl KOHKYPEHTHOU MMOJTUTUKN» U OOIECTBEHHOTO 00h-
eIMHEHN «AJTbSTHC aHTUMOHOTIONIBHBIX JKCIIEPTOB» B AcTaHe. B okTsa6pe 2018 r. cyansa Cyaa EADC akTUBHO
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y4dacTBoBasa B PecyOiiMKaHCKOM y4eOHO-METOANYECKOM CEMUHAaPe, Ha KOTOPOM OHa BBICTYTIVIA C JOKJIA-
ZIOM TI0 TeMe: «PeryirpoBaHue S5KOHOMUYECKON KOHKYPEeHIIUU B YCIOBUAX Pa3BUTUS MIpeAIPUHUMATENb-
ctBa B Pecrybsuke KasaxcraHn», KOTOPBIH ObUT OpraHu30BaH EBpasuiicCKUM HallMOHAJIBHBIM YHUBEPCUTE-
toMm uMmeHH JI. H. T'ymuieBa u LleHTpoM pa3BUTHA U 3aIIUTH KOHKYPEHTHOU MOMUTHKU. B dpeBpase 2018 .
cynbsa Cyza EADC yyacTBoBazna B KpyIvIOM CTOJIE, HA KOTOPOM JJUCKYTUPOBAINCh BOIIPOCHI 3aKOHOAATEb-
cTBa B chepe 3alUTH IPAB MIpeANpUHUMaTeel B EBpa3uiickoM SKOHOMUYECKOM COI03€e, KOTOPBIHM OBUT Op-
ranuzoBaH OObeIMHEHNEM IOPUANYECKUX JIUITT «EBPa3UiiCKu COI03 YYaCTHUKOB BHENTHEH SKOHOMUYECKOH
JesITeNbHOCTU» B AcTaHe. VICX0/is 3 TOTO, YTO BOITPOCH! MOHOTIOJIMY Y KOHKYPEHITUH MTPEICTABIISIOT COO0M
CJIO’KHBIE PHIHOYHO-3KOHOMUYECKUE SBIEHUS, HY)KHO 00beIUHATh OPraHU3aI[MOHHbBIE, CyZeOHbIe U HayY-
HBIE YCWINS UHTETPAIIMOHHBIX OPTaHOB U rocyzapcTB-wieHoB EADC B pUBeeHHBIX U APYTUX GOpMax.

Y4yacTue B BBIIENIPUBEAEHHBIX MEPOIIPUATHUAX CyZiel 1 paboTHUKOB ammapaTa Cyga EADC umeer mpa-
BOBYIO OCHOBY, KOTOPOU ABJAAIOTCA MyHKTH 9.1, 9.1-1, 9.3 IIpaBui opranusanuu u gedareabHoctu Cyza
EBpa3uiickoro 5JKOHOMHYECKOT'O COI03a, yTBEPKAeHHbIX npuka3om [Ipezacenarens Cyza EASC ot 14 ampe-
sg 2015 r. Tak, B myHkTe 9.1 [IpaBus 3anncaHo, 4TO CyZbU U COTPYAHUKMU annapara Cyza BIpaBe y4acTBO-
BaTh «B MEPOIPUATHUAX, CBA3AHHBIX C JeATeabHOCThIO Cyzia, EASC 1 opraHoB MeXAyHapOAHOI'O IIpaBoCy-
[, B TOM YUCJIe B HAyYHBIX, HAy4YHO-IIPAKTUYECKUX MEPOTIPUATUAX».

Takue fenoBble oTHOIIeHU: cyzAelt Cyza EADC ¢ HalMoHa/JIbHBIMU OpraHaMU U YIpeX/JeHUAMU I0JIe3-
HBI /1711 00€UX CTOPOH, TIOCKOJIBKY HZIET IIPOoliecC B3aUMHOTO oboraiieHusa I0puANIecKUMY, SKOHOMUYe-
CKVMU 3HAHUSAMHU, OTIBITOM, KOTOPBIE UCIIONB3YIOTCS B UX pabote. C OHOM CTOPOHBI, XOPOIIIO, KOT/IA CYyAbHU
Cyma EADC, npezcrasistoiiue Pecryonuky KazaxcTaH, mpre3xaroT, Kak paBwio, B KazaxcraH, Ha Mepo-
NIpUATUA, OpraHru3yeMble Ka3aXCTaHCKMMM HallMOHAJbHBIMU YYPeXXJeHUAMU U opraHusanuaMu. Bmecre
¢ TeM OBUIO OBI XKeaTeNbHO, YTOOB B KazaxcTaH Kak MOXKHO Yallle TIPUEe3KaIH MIPeJCTaBUTENH OT APYTHX
rOCyapCTB-WIEHOB, a HaIllM MPeCTaBUTEN MOV OBl Yalle ObIBaTh B JPYTUX TOCYyAapCTBaX — yJIaCTHU-
kax EADC, apyrux crpanax. Beuto 65l 1ieiecoobpas3Ho, yTobsl cyabu CyZia Bcera BBICTYIAMN C aHAIUTH-
YECKUMHU JIOKJIaJaMH Ha KaXkI0H KOHdepeHINY, Ha KakaoM popyMe. DTO crtoco6CTBOBAIO OBbI IOTIOTHU-
TeJbHOMY HaKOIUIEHUIO 3HAHUI U omnbITa B Pecy6imke KasaxcraH. Bruto ObI KpaliHe JKeJlaTeNlbHO, YTOOBI
pykoBozcTBo Cyza EADC yzensio 3ToMy BOXKHOMY YIaCTKy AeATelTbHOCTH CyZiel Takoe ke ocoboe BHUMA-
HHe, KOTOpoe OHO yZeJsgeT BOIpocaM KadyecTBa pellleHWH U KOHCY/IbTaTUBHBIX 3aKI0ueHui. B aTol cBs-
3¢ 6BUTO OBI 11e1eC000Pa3HO, YTOOBI CyZIbY TOTOBIJIN OOCTOATENbHBIE MTUChMEHHBIE OTYETHI 00 UX YUaCTHUH
Ha popymax v KOHPEepeHINAX, OTIUTHIBAINCEH OBI yCTHO Ha CITyKeOHBIX 3aceganuax Cy/ia, Ha KOTOPBIX odu-
LIMAJIbHO ZIaBaylach ObI COOTBETCTBYIOIIASA OIleHKA YYaCTHsA CyZIbH Ha 3TUX MEPONPUATHAX. Takke ObUTO OB
KpaifHe I1esleco06pa3Ho OMyOIMKOBaHUE BCEX JOKIIA/IOB CyZlel, C KOTOPBIMU OHU BHICTYTIAJ HA BCEX KOH-
bepeHIuAx, cemuHapax, popymax, TpeHUHTrax Ha caiite EADC. DTo cTaso Obl MOJE3HBIM ISl CAMUX CyAen
B IUIaHe paboThl HaZ cobol, a TaKXKe IS CyZeOHBIX OPraHOB, HAYYHBIX PAOOTHUKOB, CIIeUaTU3UPYIOIIHX-
€ B IOpPUCIIPYAEHIIMY U SKOHOMUKeE, TOCYyIapCTBEHHBIX 1 HEIIPABUTE/IbCTBEHHBIX OpraHM3allnii, 3a1eiiCcTBO-
BaHHBIX B 9KOHOMUKe Kak Kaszaxcrana, Tak u Apyrux crpad — wieHoB EADC. Takue npeanoXeHus cieaHbl
ellle U JJIs TOTO, YTOOBI OMIpaBAaTh KOMaHAUPOBOYHBIE PACXOABI CyZIeH, KOTOPbIE TOKPHIBAIOTCSA OIOKETaMU
Bcex mATH crpaH — wieHoB EADC. TIpezyarato 3Tu IpejioKeHus MPEBPaTUTh B OPUIUIECKU 0053aTeNb-
Hble HOpMHI [IpaBu opraHusanuu u AedareabHocTy Cyza EBpa3niickoro sKOHOMUYECKOTO €003a, yTBEp-
XK AeHHbIX IpukasoM [peacesarena Cyga EASC ot 14 anpeina 2015 1.

BeiBoabI. M3 12 npuHaThix CyZ0M pellleHUi OZIHO pellleHre IPUXoAUTCsa Ha Pecrybiuky KasaxcraH.
[peanpunnmaTenem u3 Kazaxcrana K. Tapacukom /10 6bUT0 TPOUTPAHO, KaK OBLTH IIPOUTPAaHBI MHOTHE
ZpYyTHe Jieyia TpeIpUHUMATEIIMU IPYTUX TOCYJapCTB-WwIeHOB. [Tosarato, Tak OyzeT MpoJomKaThCs 10 TEX
op, noka wieHsl Cyzia EADC OyzyT HaX0AUThCA MPaKTUYECKU B IOAYMHEHUH Y PYKOBOZANIMX opraHoB EADC,
JeFICTBUSA KOTOPBIX XO3AMCTBYIOIINE CyO'BEKTHl MBITAIOTCA 00KanoBath B Cyze. [loaToMy HEOOXOAMMO pe-
IIUTb BOIIPOC O IIpeAocTaBaeHuu 6obiieil HezaBucumoctu Cyzy EADC.

[Tockonbpky EASC sABJsieTcA 9KOHOMUYECKON MHTErpallMOHHON OpraHu3aliiei, mpaBo Ha 3apoc B I0-
JIy4YeHUY KOHCYJAbTaTUBHOrO 3akatodeHud Cyza EASC 10o/mKHO UMETh He OZJHO MUHUCTEPCTBO WU y4Ype-
XKJeHUE, a BCe MUHUCTEPCTBA X035HCTBEHHO-3KOHOMUYECKOTO PO, PeCITyOIMKAHCKIE aCcCOIUaIlin
6usHeca, GUHAHCOBO-5KOHOMHWYECKOI HAIPABIEHHOCTU. DTO HEOOXO[UMO MTOTOMY, YTO TIPeJAIIpUHUMATe-
JIM, XO3UCTBYIOIIYE CyOBEKTH 3a01aroBpeMeHHO MOIVIH OBl IIOTy4aTh KOHCyabranuu Cyza 110 II0BOAY OC-
HOBHBIX HOPM MHTETrpalMoHHOro npapa Cooo3a U B U3BECTHOM Mepe MOIIU u3beraTh HapyIlIeHU TaKUX
HOpM. Takoe ke paBo JOKHO OBITh MPEOCTABIEHO BCEM CyZIeOHBIM OpraHaM TOCyAapCTB — YYaCTHUKOB
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EADC. OTO OTKPBLIO OBI EPCIIEKTUBHI AJI CO3ZaHUA U HaJIeXKalero GyHKIIMOHUPOBAHUA €IUHOTO CyZeb-
HOTO ITPOCTPAHCTBA, YTO 0bsieryasno 6vl uconHsgeMocThb pemenuii Cyza EADC.

[TpexcraButenu Cyga EASC u pa3Hble yupexaeHus (podeccroHanbHble, HAyYHbIE, TOCYIapCTBEHHEIE
Y MHbIE) UMEIOT JOCTaTOYHO OOLITMPHBIE CBSA3H, YTO CITIOCOOCTBYET HAKOTUIEHUIO 3HAHUH U OIbITa KaK MPeJ-
cTaBUTeIAMU cyzie6HOTo oprana Cor3a, Tak U MPeACTABUTENAMU YIPEeXeHUN 1 OpraHnu3aluii Bcex rocy-
ZIapCTB-WIEHOB, B TOM uncie Peciybnvku KaszaxcraH. XoTesnoch 6bl, YTOOBI CTOPOHBI MIPOABIIAIN aKTUBHO-
coZiepKaTeNbHBIN NHTepecC U y4acTUe K IIPOBOAUMBIM MEPOIIPUATHAM B LIeJIAX YKPEIUIeHHUA 3TUX CBA3eH.
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ke @paniuy, B ropoze Maptur 20 amnpesa 1868 r. OCHOBOIONOXKHUK GPaHIy3CKOr'0 HallMOHAIN3-
Ma pocC B ceMbe cOopIlrKa Hanoros JKaHa U HabOKHOM KaTosnyku Mapuu Moppacos. M3BecTHO,
YTO ITOJ, BAMAHUEM poguTeNIel OyAyInii TpaAUIIMOHANCT C IeTCTBA ObLI OKPY>KEH aHTUYHOM JTUTEPATYPOH

Hocnem{nﬁ apucTtokpat crapoii EBporer — [lapib Mapu-®otuii Moppac — poawiics Ha For0-BOCTO-
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Y XPUCTUAHCKOU Bepoii B Bora, mo3xe Moppac CTaHeT arHOCTUKOM, €T0 CTaThH JaKe BKJIIOYAT B PEECTP 3a-
MpeIeHHON KaTOJINYeCKOH IIePKOBBIO JIUTEPATYPHI, OAHAKO YBAXKEHUE K TPAJUIIMOHHOM /IJiT eBPOTEHNIER
XPUCTHAHCKOU Bepe OCTaHeTCsI ¢ HUM HaBcerza. M3 zerctBa Moppac BEIHECET ¥ PeBHOCTHYIO JIIOO0OBB K POJ-
HOMY A3BIKY, IPUHIUIINAJIbHO HE N3YyYMB HHU OZAHOI'O MHOCTPAHHOI'O A3bIKa.

[To HacTosHMIO MaTepH Illapsb OCTyIaeT B KaTommaeckyto Koy College Catholique, MmeuTast ucciezno-
BaTh MOpe, OZJHAKO B 14 sieT 6yaymuii ¢prutocod BHE3ATHO HAYMHAET TePATH CIyX. V3BecTHBIN dakT: [Ilapsib
Moppac Tak 1 He TIOJIYYII M3-3a TIYXOTHI BEICIIEro 0O6pa3oBaHusA, OZHAKO ¢ 17 JIET ero uccjae0BaHus myo-
JIUKYIOTCS B HAyYHBIX )KypHasiax. [IpekpacHas IaMATh, JFOOOBb K YTEHUIO CTAPUHHBIX TEKCTOB aHTUYHBIX
¢duocodoB U aHATU3Y TPOYUTAHHOTO, TOHATHBIH CJIOT ¥ OTIEPHPOBaHUE OOMBIION HAaKTOTOTHUECKOM 6230t
CITIOCOOCTBYIOT TOMY, YTO IOHOIIIA HAYUHAET JUCKYTHUPOBATH C YIEHBIMU O GpHIOCOOUH, TIONTUTHUKE U UCKYC-
ctBe. na gy ¢mnocod mucan CTUXOTBOpeHUs u mpo3y (B 1890-e IT. OH cTaHOBUTCSA 0603peBaTesieM Jiu-
TepaTypHBIX ITpou3sBeZeHuii B La Revue encyclopédique Larousse). [1aBHBIN HHTE/UIUTEHT EBPOITHI He JTIO-
OV IyOJIMIHOCTH, XOTS, TIPU3HaBast O0JBIIOHN 3P PeKT Ha MACCHI JKUBBIX BBICTYIUIEHUH, C YCITIEXOM BBICTYTIAJ
nepes ayZIMTOPHUEl, HO MOJTHOCTBIO TIOCBATUI cebs1 IIeYaTHOMY CIIOCO0y paclpoCcTpaHeHUs OCHOB KOHCEPBa-
TUBHOU U/IE0JIOTHUU — Iy OIUIIUCTUKE.

B 1896 r. B ApuHax IpoxoAAT IepBble COBpeMeHHbIe leTHHe OIMMINKCKIE UI'PBI, Ha KOTOPBIE B Kayde-
CTBeE JKypHaJIHCTa oTpasisercs u [llapibp Moppac. Eciu patee o 6biBas B ['pelinu I0HOIIIEH, C MaJIbIX JIET
BITIOOJIEHHBIN B €€ IPEBHIOI0 KYJIBTYPY, TO B KOHIIE BEKA OH IIPUE3KAET y>KE MOJIOABIM YeJIOBEKOM C YETKOH
KOHCEPBATHUBHOU MMO3ULINEN — Hac/IeAre 3JUIMHOB JOIKHO OBITh MPOZOIKEHO B pAMKaXx MOC/IeZ0BaTeNen
PUMCKOH ITuBmIn3anuu. KpoMe Toro, MoJyio/ioi YeJoBeK MIPUXOAUT K BEIBOAY O HacTymuieHuu JKene3Horo
Beka l'ecriofja — MO3UIIMY yTIa/IKa U BEIPOXK/IeHUA YeloBeYecTBa, Kak Ccle/[CTBHe, HacTyIJIeHHe KpUsKca Co-
BPEMEHHOI'O MHUPA, a TAK)Ke K TOMY, UTO €ro JIoOuMyto PpaHIINI0 OKPYKAIOT CHJIbHBIE IEPKABbl, TOTOBBIE
B JIF060I MOMEHT /IaTh OTIIOP BHEITHEMY Bpary, OTCIO/]a €T0 YETHIPE U3BEYHBIE TEMBI:

1) manuduaM CIIyKUT JIUIIb BPary;

2) cTpaHe HyXHa CWIbHAas apMUs, HaXOAIIAsCA B TOCTOTHHOM 60€TOTOBHOCTH;
3) Espora fomKxHa TOTOBUTHCS K MUPOBOH BoliHe, PpaHLIUA — K IPaKJaHCKOM;
4) ®paHuNa — IpeBHIlIe BCETro.

K xonny XIX B. Moppac npuMbIKaeT K MOHapXU4eCKUM KpyraMm, 4yThb o3xe — K 1905 r. — u3 xomu-
Teta «PpaHITy3CcKOe IeCTBUE», CO3TAaHHOTO JeATeneM uckyccrBa Mopucom ITioxo u dunocopom AHpu Bo-
’Kya, BO3HUKaeT opraHusaius Action francaise («AxkcboH ®pances»)!. Takke Bo BTOpoii mosioBuHe 1899 .,
MocJie TIPUCOeZMHEHNE K opraHu3anuu Moppaca U Ipyroro 0CHOBOIIOJIOXKHUKA (GppaHITy3CKOM KOHCEpBa-
TUBHOU MBICIH, TTHcaTenst Mopuca Bappeca, y IBU)KeHUST HAYMHAET BBIXOAUTb OJHOMMEHHBIH OIOJUIETEHD,
B 1908 r. mpeobpa3oBaHHbIN B €XKeHEBHYIO ra3eTy, U3/]aBaBIIyIOCS Ha CPeICTBA COPATHUKOB I10/] IEBU30M
«Tout ce qui est national est ndtre»* TupaxoM oT 15 TeIcAY 3K3eMILTAPOB. C 3TOro MoMeHTa Mosiogoi Mop-
pac CTaHOBUTCSA IMIAaBHBIM H/Ie0I0roM GppaHIly3CKOTO KOHcepBaTu3Ma. FxxeZITHeBHO 3a/1aBas TOH HOMepa, OH
my6IrKyeT coOCTBEHHBIE H/IE0IOTUYECKHE KOJIOHKY Ha TTePBO TI0I0CE Ta3eThl.

3aTeMm ¢rtocoda KAyT 0OBUHEHUS B aHTUCEMUTU3ME, PACU3Me, HAl[MOHAIN3ME, OTJIyYeHUE OT LIEPKBU®.
3a 0TKa3 OT cOTpyAHUYECTBA ¢ [epMaHUel ¥ ero BpOXKI€HHOM HEHABUCTH K «3TUM BapBapaM» OH He Pa3 MoJI-
BEPrHETCA HallaZJKaM C X CTOPOHBI, II037K€ CUTyallusd IIOMEHAETCA KapAWHAJIbHO, KOT/Zla €ro O6BI/IHHT B (1)3-
U3Me, Halu3Me, KoutabopaliioHu3Me U mocobHuvecTBe Bpary. B 1946 r. [llapsis Moppaca BMecTe ¢ copaT-
HUKOM IIO 'OZIaM OKKYTIaliH, MapinanoM AHpy-Ouunmnom [1eTsHOM, KOTOPBIH IPUCTYIINBAJICA K COBETAM
TeOpeTHKa KOHCEPBATU3Ma, IPUTOBOPAT K CMePTENbHON Ka3HU, KOTOPYIO 3aTeM CMEHSAT Ha MTOKU3HEHHOE
3aKJII0YeHVe, TOMIIYIOT, YYUTHIBAsA €ro MOYTEHHBIN BO3PACT, OJHAKO 3BaHUA wieHa OpaHIly3cKol akaze-
MUU eMy He BEPHYT. [JIaBHBIN TeOPEeTUK PppaHIy3CKOTO HAl[MOHAIN3Ma YMpPET B 84 roza.

[ToguepkHeM cpa3sy, MOJHOTO cobpaHusa counHeHul [llapias Moppaca HU Ha pyccKoM, HU Ha ¢paH-
Iy3CKOM A3bIKax HE CyIIECTBYET; HAa pyCCKI/Iﬁ A3BIK IIEPEBEAECHDI JINIIb HECKOJJIBKO M3 COTEH OCHOBHBIX CTa-
Telt MBICIUTENSI. MBI ke obpaTwinch kK Mes idées politiques, k cTaTbaM, COOpaHHBIM CAaMUM MBICIUTEIEM

' OpraHu3aums Action frangaise HuKoraa He Obina oopmieHa B BUAE NONUTNYECKOM NapTMKX. B HACTOALLMIA MOMEHT 3Ta
CTapenias MoOHapXmyeckas opraHvsaums B MUpe, CyLLecTBytoLLLas No Cein AeHb.

2 Bcé HauMoHabHoe — Halue.

3 B 1926 1. pumckmm nana Muin X1 otnydaet Lapns Moppaca oT LepkBu, BUAs B uaeonore yrpo3sy katonuyectsy URL:
https://www.encyclopedia.com/religion/encyclopedias-almanacs-transcripts-and-maps/action-francaise.
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B 1937 r., ¥ BbIBEJIU ClleAyioliie IPpUHIUNNAIbHEIE [T0JI0KEHUA [TOMUTHUKO-IIPAaBOBOH H/Jiee 3TON BUAHOMN
¢burypnl @pannyu XX B.

Bo-nepBbix, Moppac uckpeHHe ObLT peBHOCTHBIM 3aIIUTHUKOM cBoel PoamHel — ®pannyu. HacToms-
KO, 9TO IIPU3HABaJI TOJIBKO 3a UCTUHHBIMU QpaHIly3aMH IIPaBO 3aHUMAaTh BeyIlHe JOKHOCTH B CTPYKType
rocyzapctsa. Jla, y MBICIUTEA ObLTH IIPUYHHBL OBITH CKENITUYECKH HACTPOEHHBIM K TeM, KOTO OH Ha3bIBaJl
II0 IIPUMepY 3JUIMHOB «METEeKaMU», T. €. €CTh dyKe3eMIaMu. [1o3ToMy, ONKChIBasA IPUYNHEL He JI0BEPATD JI-
LIaM CEMUTCKOI'O IIPOUCXOXK/EHUs BEICOKHE ITIOCThI, OH BBIJE/IA He €BpeeB B YACTHOCTH, a B IIPUHLIUIIE Me-
TeKOB KaK Uy)XepOJHYIO CHTy, KOTopas, He MMes UICTUHHBIX 3aciyT nepeZi PpaHiyell 1 He IUTasa UCKpeHHeH
JII0OBY K 9TOH CTpaHe, MBITAETCS BMEIINBATHCS B FOCYAPCTBEHHBIE Zesia. IT03UIIHs OfHOM CTPaHbI — OZHOU
HapOAHOCTH JJIs1 HETO ObLIa OMpeesSIIOIINI, OH He UCKITI0Uasl BO3MOXKHOCTh OTZETbHBIX HAPOZOB, OIU3KUX
IO KyJIbTYPHOMY KOZIy, aCCUMIJINPOBATHCS U OBITh IIOJIE3HBIM CTPaHe, OAHAKO MOAYePKUBAJ, YTO CHadasIa
[Ipe/ICTaBUTEIb, KeJAIIIUY 3aHATb BUAHBIN ITOCT B TOCYAAPCTBE, JO/DKEH OBITh GPAHIy30M KaK MUHUMYM
B TPeTbeM IIOKOJIeHUH, a 3HAYHUT, U [IPeJIKY 3TOT0 YeI0BeKa JOJDKHBI ObLIH J0Ka3aTh CBOO IT0JIE3HOCTD CTpa-
He. TosIbKO IOCJIe BBIITOJTHEHNA 3THX YCJIOBUH OH NpeAarai apoBaTh 3BaHMe «IpakgaHuHa PpaHnum».

Bo-BTOpBIX, drnocod oueHb YBAKUTENBHO OTHOCWICA K IIeHHOCTAM POAHOMN Ky/NbTyphl. OANH JUIIb
(daKT ero OTHOIIEHUH C KATOJNYECTBOM ITOKA3bIBAET [IPeBaJIMPOBaHUA JIy4IIero A1 HalluK HaJl HHTepeca-
Mu nHAMBHZA. Kak MBI OTMeuany BeIIIe, B3palleHHBIH HAO0XXKHOM MaTephio U 00yJarouuicsa B KaTolnde-
CKOM KoJutexe, ¢umocod npuiiesn K arHocTUIeCKUM yOeKIeHUAM, OJHaKo BHZe B cotoze Opia (rocyzap-
ctBa) U KpecTta (1lepkBHU) JOJATOCPOYHBIE OTHOIIEHUS, IO3UTHUBHO BAKAIOIINE Ha IIpupalleHue IJIJaBHOTO
KanuTasa — MHTeJUIMTeHIINY, KoTopas BepHeT @panunu 6bu1oe Bemure. Takke ¢rocod cauras Kiaccu-
1113M (paHIy3CKOT0 TOJIKA OZHUM U3 ITIaBHBIX JOCTUKEHUH coBpeMeHHOU nuBuan3anuu. Keratu, koHcep-
BaTop, kputukys [lapis Jlyu ge MoHTeckbé 1 Bosbrepa 3a UX y4eHUsI, IPONUTAHHbIE TNOEepaTU3MOM U Jie-
MOKpaTHe#, Bocxuiacsa 6ara)xoM 3HaHUH 000X U X BKIaJ0M BO ppaHITy3CKyIO KyabTypy. OH He cunTasl
HY>KHBIM II0 ITyHKTaM 000CHOBaHHOCTb HECOCTOATENbHOCTD UX YIEHHUH, CIUTAasA, YTO KaKIBIN JOJDKEH 3a-
HHMAaTbCs CBOMM /[IeJIOM, a TaK KaK WX ZIeJIo0 — UCKYCCTBO U KY/IbTypa, TO U 06palaTh Ha UX «IIPOOBI IIepa»
II0 YaCTU IoCyZapCTBEHHOI'0 YCTPOICTBa He NMeeT CMBIC/IA.

ITo cytu Moppac npuziepKuBascsa Ueoaoruy KpoBU U ITOYBHL, CIUTAsA, YTO BO PppaHIly3ax AOIKHO BOC-
MUTHIBATHCS Bee GPAHIy3CKUM 00pa3oM: OT A3bIKa 0 TOHKOCTEH B HeBepOaTbHON KOMMYHUKALIUH, yBajKe-
HUA U BOCXUIEHNA UCTOPUYECKUM IIPOILIBIM U ITOOLIPEHUA B CO3ZIlAHUU HOBOT'O KYJIBTYPHOI'O, TEXHOJIOT'U-
YecKoro o0beKTa. 113 BhIABIEHHBIX ABHBIX ITleperr6os Moppaca MOKHO Ha3BaTh €ro OTOJITeIyI0 HEeHAaBUCTb
K cakcaM U rotam, Wi repMaHliaM ¥ aHmin4daHaMm. OH B IPUHINIIE CYMTas HacleJHUKaMU PUMCKON LIU-
BIJIM3AINH TOJIBKO POMAaHCKUe HapoAsl ctapoil EBponsl — GpaHIy30B, UTAIbAHIEB, UCIAHIEB, PYMBIH
Y [IOPTYTAJIbIIEB, OCTAJIBHBIX OH IIPE3PUTETBHO Ha3bIBaJl BApBapaMu, 0COOGEHHO ero KPUTHKE MOZBEeprauch
aHIVIMYaHe ¥ repMaHIlbl — 33 CKJIOHHOCTDb K 'ereMOHMH 110 BCeM HalpasieHUAM. HanuonanpHaa uaea —
noyBa Hanmu 11 Moppaca, 6e3 KOTOpoi He MOXKeT IIOCTPOUTBCS He TOIbKO UMIepys, a 0OBIYHOe rocyzap-
cTBO. KpoMe TOro, MOXXHO OTMETHUTH ero OepeskHoe OTHOIIEHUE K NUCTOPHH, KOTOPOe NOJIIUTHIBAIOCH YBa-
>K€HHEM K BEJIMKUM IIpeJKaM.

Hesnb3st He oTMeTHTh BocxullleHre GPaHIfy3CKUM WHTeJIEKTyagoM DJUIaZiol U PUMCKONM uMnepuen.
Jlaxxe Ipe3puUTeIbHOE Ha3BaHUE YYXKEPOJHBIX 2JIEMEHTOB, HAUWHAOMUX B XX B. 3aN10J0HATh PpaHLNIO, —
MeTeKU — OH II03aUMCTBOBAJI y [PEeBHUX I'pekoB. CKPYIIy/e3HO U3ydyalouuii UcTopudeckre U ¢umocod-
CKHe TEeKCTBHI, CIeAys 32 ApHUCTOTeNeM, OH CYMTal AEMOKpaTHIO XyAlleli u3 ¢popM IpaBieHNs, Jydliei xe
[IpU3HaBaJ MOHApXUIo. [IprdyeM B KauecTBe IIPOMEXXYyTOUYHOH GOPMBI CyIIleCTBOBAHUS [OCyJapCTBa OH BU-
JieJl yCTaHOBJIEHHE POsUIMCTCKOM JUKTATypPhl Kak CPe/ICTBO OUMILEHUs OT CKBEPHEI IeMOKpaTui. [Toguepk-
HeM, B OT/IM4Me OT MOHapXHCTOB COBeTCKoM Poccuy U IPYTUX CTpaH, KOTOphle NI TUTAIN HaZleXK [y Ha T,
YTO KOrZa-HUOYAb B OyZyleM BIacTh CHOBA IIEpeHieT K IIOTOMKaM CBEP}KEHHOTO IIapCcKoro oMa, Moppac
He XKW WUTIO3UAMU, OH YTBEPXKJAJ, YTO HBIHEIIHUH CTPON HY>KHO MEHATB, a 6e3 KeCTKUX JAelCTBUHN U Ha-
CWJIMA 3TO CZleIaTh HEBO3MOXKHO.

OTO, IOKAJIyH, IepBBIN N/Ie0I0T KOHCepBAaTUBHOMN MBIC/IN, KOTOPBIH 0003HAYIII IIPAMYIO 3aBHCHMOCTD
OT YCWJINH, BKJIAZBIBAEMBIX B CPE/ICTBA MacCcOBOH MHPOPMAIUY 1 NIPONAraHAy, ClIOCOOCTBYIONINX POCTY
YlCJla CBOUX ITocefioBaTesneli. B cBoe BpeMsa Moppac oTKasblBaeTcs OT MIMPOKOM HayYHOH eATeIbHOCTHU U,
BU/A B [IepHO/JMIKEe MHCTPYMEHT KPYITHOT'O BANAHUA Ha YMOHACTPOEHU JIIo/iel, pa3BopayuBaeT aKTUBHYIO
MHPOPMAIMOHHYIO JeATeTbHOCTD, IPeANoYnTas EMKHE CTaThU «TOJICTHIM» TPYZaM, a CKyIHBIe IIPOTIOBEeU
3aMeHAeT APKMMU OPaTOPCKUMU BBICTYIIEHUAMU. Tak, Moppac roBOpUT O TaAKOM BaKHOM HaIlpaBIe€HUU
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B rOCyZapCTBEHHOM alliapare, Kak KOHTPOJIb 3a IIPeCCOl U yIIpaBjieHneM OOIeCTBeHHBIM MHEHHEM, T. €.
ellle 3a flecATUIETHE [0 pOXKJeHuA HeMellkoro conrosnora Huknaca JlymaHa U 3a IosiBeKa /[0 Co3JaHusd ero
KOHIIETIINH O IIpoljecce KOMMYHUKAIUK B OOIIECTBe, a TAKKe 3a JECATWIETHS IO CO34AaHUA TEOPUU KOM-
MYHUKaTUBHOTO leiicTBUA HeMelkoro ¢miocoda Oprena Xabepmaca GppaHIly3CKUI MBICIUTEND TPAKTH-
4YecKU BBIBOAUT GopMyiTy: KTO BiaaZeeT HHGOpMalnel, TOT BlajeeT MUPOM, T. €. KTO 3alaeT TOH KOMMYHU-
Kalluy, TOT BIWseT Ha YMOHACTPOeHNUs Jozel B obmectse [1].

[ITapse Moppac 6bUI CTOIPOLIEHTHEIM MOHAPXHCTOM, He IIPU3HaBas HUKAKOU Apyroi GopMEl IpaBIe-
HUs, Ha3bIBasd UX HeecTeCTBEHHBIMU M IIPOTHBOpeYalllMMU 3aKOHaM Halui: «B gymax noazaHHBIX Cyllle-
CTByeT MHCTUHKT IIOCJAYIIAHUA <...> JIy4lllee /IS TOJIbl — OBITh yIIpaB/IsgieMbIM [yIpaBiseMoli], U Xopo-
110 YIIpaB/asAeMbIM [yIpaBiasaeMoii], ¢ IpUCyIlel MOHapXy TBEPAOCTBIO U PELIUTEIbHOCTBIO» [2].

EnuHcTBeHHOE, uTO fomyckal Moppac B KadecTBe ToCyJapCTBEHHOTO YCTPOMCTBA — BOEHHBIM IIepeBo-
POT ¥ IIPUXOZ K BJIACTH POSUIUCTCKOM AUKTATYPBI, U TO, OTOBAPUBAsACh, UTO TaKas popmMa paBleHus J0/DKHA
cTaTh HeobxoguMou ¢popMoii cBoeobpasHOro OUHIeHUA POAMHBI OT CKBEPHBI IUTyTOKPATUH Ha ITyTH K BO3-
pOXZeHuIo MoHapxuu. ITo ero MHeHUIO, rocyZapb, KOTOPEIY poucxoguT u3 OpieaHcKol BeTBU JoMa Ka-
netuHroB (c XVII B. — auHacTuu Byp60oHOB), 06pa3yeT rocyZiapCTBEHHEBIN COBET C IPABOM 3aKOHOZATENb-
HOM MHUITMATHUBEL. B kpaiiHeM cityyae OH ZI0ITyCcKasl, YTO pa3Hble BETBU OJHOT'O UCTOPUIECKOTO J0Ma MOTYT
YIIpaBIATH BMecTe, 00pasysa Hanozobue Cemrelimeli PecniyOnuky Benenyu u Puma, maTpunyar Wiu ce-
HaT. BoccTaHOB/IEHNEe MOHAPXUU — ZIeJI0 TPYZA0E€MKOe, CIUTA MBICIUTENb, OZHAKO 3Ty GOpMy IIpaBieHHs
BbIOpaJIa NCTOPUAL.

Moppac u3BecTeH CBOel YeTKOH I10cIe[0BaTeIbHOCThIO KPUTHUKH TpeX «P» — peBomonny, pedopma-
UM ¥ POMaHTH3Ma, a HAallHOHAJIBHEIH ZIeBU3 pectybmiku — Liberté, Egalité, Fraternité — cumTan mposo-
Kalyeu U yTonueu:

— Liberté, vy mosuTHYeCKU IPUHIINI CBOOOBI, MBICTUTEb BUZIEN B POXK/AEHUH PECITYyOIMKAHCKON
CHCTeMBI, CUUTasdA, YTO B peclyOIrKe TpaXJaHNH He IIOBUHYETCS HU 3aKOHAM I'oCyAapCTBa, HYU CBAIIEH-
HBIM 3aKOHaM: «3a0bIBas IPUPOZAHbIe 3aKOHBI U pa3yMHble IIPUHIINIILL, IpeHebperas UMH, Ipe3upas Ux,
¢dpaHITy3CcKOe roCcyAapCcTBO TePsiET OCTOPOXKHOCTb, ¥ My I'PO3UT rrbeib» [3]. OTcioza MBI MOXKEM BBIBECTU
BCKOJIb3b YIOMSHYTOE MBICJIUTENEM ero NpejcTaBlIeHre 00 nepapXuy 3aKOHaX B rocyzapcrse: a) Ha ba-
30BOM YPOBHE OH BU/IeJ 3aKOHBI IPUPOAHI U pa3yMa; 0) Ha BTOPOM YPOBHE Y HET'O 3aKOHBI TOCYZapCTBa;
B) Ha IyOOKOM YPOBHE — CBsAIIEHHbIE 3aKOHBI (3Hast TO, YTO Moppac MbICTHI B Tapaaurme «Tonbko ®paH-
IIUA», IPEATION0KUM, 9TO 3/leChb OH UMeeT B BU/y He PeJIMTMO3HBIN KOHTEKCT, a CBAILIEHHOCTb U HejocsATae-
MOCTH B IUIaHe TIOKYyIIIeHHUs Ha MOHAPXUYEeCKUH CTPOH).

— Fgalité, wiu npuHIMn paBeHcTBa, Moppac Bu/ieN B POXK/IEHUH ZIeMOKPaTHIeCKOTo pexuMa. Jle-
MOKPATUIO MBICTUTENb BOCIIPUHUMAT KaK IIPUX0/ K BIACTH HUSIINX /IeMeHTOB HallUU, WIN «HauMeHee
SHEPTUYHBIX IPOU3BOAUTENEN 1 HanboJee aTYHbIX TOTpebuTeneii». He xanys Maccel, Moppac Ha3bIBaeT
UX TeMH, KTO MaJIO IeJIaeT, HO KOMY ITIOCTOSIHHO HaZlo MHOTO.

— Fraternité, niy npuHIUI I06aTBHOTO OpaTCTBa, OH BUZET B KOCMOIIOJIHUTHYECKOM pEXUMe, CU-
Tasg, 9TO yCTAHOBJIEHNE MUpPa BO BceM Mupe — Oe3yMHas ¢paHTas3ws, BeAyInas JUIb K IPaXAaHCKON BOU-
He. VIHTepecHO, YTO Ha CTPAHUIIAX CBOUX r'a3eT OH OyzTo ObI MPOHUYHO OTBedaeT srbepanam XXI B.: «3TO
IPUHLINI 6e3rpaHUYHOHN YCIYKJIMBOCTH IO OTHOIIEHHUIO KO BCEM JIIOJSAM, IIPH TOM YCJIOBUU, YTO OHH XKU-
BYT O4YeHb /laJieKo OT Hac, HeU3BeCTHBI HaM, TOBOPAT Ha A3bIKe, OTIMYHOM OT Halllero, a ellle Jy4lle, eciIu
y HUX KOJKa IPyTOro IIBETa, a C PYTOi CTOPOHEI, KAKUM-TO YyZOBUIIEM U 6e3yMreM N300pakaeTcs Halll co-
OTEeYEeCTBEHHUK U OpaT, eC/ii OH He 3apakeH 3TOU QUIaHTPOMUYECKOM MaHuel» [3].

Bce aTu nzen, KoTopble cauTaOT QpaHIy3cKuMu, Moppac Ha3slBas IIBeHIIApCKUMU U BO3JIaraj OTBeT-
CTBEHHOCTH 3a Hux Ha JKaH-YKaka Pycco: «Kak Hu cyauTh 06 uziesx Pycco, BUZIETh B HUX €T'0 JIMYHEIE 32011y~
JKJeHUA WIN HellpaBWIbHOe UX IPUMeHeHNe BceMy BUHOH, ACHO, YTO PeBOJIIOIYA, HEBEpHO UMeHyeMas
¢dpaniy3ckoii, 6puta monbITKON youTs @pannuio» [3]. Bek perpecca, rie napwiv Tpu «P», OH IPOTUBOIIO-
CTaBJIA IPOLUIOMY, TZe IIapWIX TPU OCHOBHEBIE YepThl GPPaHIy3CKOIN IMBIWIN3AINN: KIACCUIECKUHN JyX —
ero NpoJoJbKeHNe OH BU/el B HallMOHA/IN3Me, KaTOMUIM3M U MOHApXUA.

OtzenpHO 3aMeTM, pehOpPMAaIMIoO ¥ POMAHTH3M OH CYMTAJ IIOPOXKAEHUEM PEBOJIIOINH, 00IIeil 1e-
JIBIO KOTOPBIX OH BUZIE/I B YHUUTOXKeHHe CTOMKOTO KJIaCCUYeCKOro Jiyxa HacjaeIHUIb! PUMCKOM nMniepun —
Opanum.

Cneznys cBoeMy JI03yHI'y — «DpaHI[Usa — MpeBbIlle Bcero», Moppac npezJaran UCKJIIOYUTh BCeob-
IIy}0 BOMHCKYIO IOBUHHOCTD U BBECTH apMHUIO TpodeccroHaN0B, KOTOPas NOAYUHACTCA roCyAapio U CTOUT
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Ha CTpa’ke MOHAapXU4YeCKUX ycToeB. Kak 1 Bce KOHCEPBATOPHL, OH OBUT TPOTUBHUKOM KOMMYHH3Ma, 8 TAK)KE
CUUTAJI, YTO C HUM HeobXoaumMo 60poThest. OHAKO 00aBIsAI, 60POTHCSA MPOTUB KOMMYHH3M HEOOXOAUMO
B IIpeZie/iaX TOJIbKO CBOel cTpaHbl. KpoMe Toro, oH ObLI MPOTUB BOEHHOW UHTEPBEHITUH, CYUTAS, YTO KaX-
Jlasl cTpaHa CO CBOMM Bparom ZoJKHa CIIPaBIAThCA caMa, BOWHA /IBYX CTpaH — He MOBOJ BMEIIMBAThCA
TpeTbel U «TPaTUTh IIOPOX U BpPeM».

CeHTUMEHTaIbHOCTb, 30B Cep/1ia, GaHaTHU3M U CChUTKU Ha 60’KeCTBEHHOE IIPABO MBICJIUTENb CIUTAJ UP-
PalMOHATBHOCTBIO, XapaKTEPHOM /I aHAPXUCTOB, JIMOEPAJIOB WiIH KeHIIUH. B IpoTUBOBeEC 3TOMY GpaHITy-
3B, TI0 €70 MHEHUIO, I0OJKHBI OCHOBBIBAThHCA HA HAYYHBIX (paKTax U yXe KIACCUIIM3Ma, TeM OoJiee, YTO KJiac-
cunaM OpaHIua HacleayeT OT DJUIazbl, 06aropaxuBas UM ocTalbHyto EBpomy. OTcioza ero MectaMu
Aaxe (baHaTI/I‘{HaH naesa NpeeMCTBEHHOCTU U BO3BBIIIEHHOM ]_II/IBI/IJII/IBaL[I/II/I y CDpaHL[I/II/I I10 CpaBHEHUIO
C OCTaJBHBIMU IUBWIN3AUUAMU': «DpaHIMA cTasa 3aKOHHOW Hac/eIHUIEH IPeKO-PUMCKOro Mupa. bia-
roziaps el Mepa, pasyM U BKyC IJapWIu Ha HallleM 3arazie; IOMUMO BapBapCKUX IIUBWIN3AUN TeEM CaMbIM
MIpOZIOJKaJa CyIeCTBOBATh UCTUHHASA LIMBUIM3aINs, CYIeCTBOBATD BILUIOTH /10 py0eka Halel snoxu» [3].

BepHemcs k popmysie otHomeHut Opisa u Kpecra. Moppac OTAess CBAIeHHOCTYKUTeNeH, 3aHUMaro-
muxcsi 60rocJIOBUEM U M3yYeHUEM AYIIHN YeJI0BEYECKOU, OT CBAIEHHOCIYKUTeIeH, PEBHOCTHO 3allUINAI0-
LIMX IPepOraTyBEl CBEPXbeCTECTBEHHOM BIACTH, IPUPABHUBAA UX K YI'PO3€ MOHapxuueckoro ctpos ®pan-
1uu: «He 0BOMBCTBYSICH MPaBOM BSI3aTh U Pa3BA3BIBATH AYIIH, OHU XOTENU OBl pa3BA3bIBaTh HAIIMH. <...>
Bosblle CBAIIEHHUK, YeM TTOJIUTUK, OOJIbIE CTOPOHHUK MApPTHH, YeM I'PaKJAaHWH, OH IPHHOCUT CBOU obe-
Tl He PpaHIMY, a W/ee paBa U CIpaBeAJUBOCTH, IPUOIYAHON Aoyepu PeBostoiun» [3]. B ero MoHapxuu
TOJIBKO IIEPKOBb U YHUBEPCUTET YIIPABJIAIOTCSA IIOTHOCTHIO IelleHTPaIN30BaHoO, IIOIy4asi He3aBUCUMOCTh I'o-
CyZapcTBa, He cozeprKaTcs 3a cueT OIo/KeTa CTPaHHl, a TAK)Ke He KOHTPOJIUPYIOTCSI YMTHOBHUKAMU.

Penurusa y Moppaca HNCK/IIOYUTEJIBbHO KaTO/INYECKAasA, HUKaKOIr'o NIpoTeCTaHTU3Ma U KaJIbBUHU3MaA,
a TeM 60Jiee — HUKAKUX TOTyPETUTHO3HBIX TPYII MO TUITY MAaCOHOB, C UX MPOCIaBIeHUEM HHAUBUIYaTU3-
Ma U CEeHTUMEHTAaIbHOCTH, BeIylllero K PEeBOMIOIIMOHHO HAaCTPOEHHBIM MaccaM. EANHCTBeHHOe, UTO B CBOe-
00pa3HO¥ aBTOHOMMU 3THUX [IBYX UHCTUTYTOB, — MOAYEPKUBAJ MBICIUTENb, — I[EPKOBb M YHUBEPCUTET
He JIO/DKHBI BMEITUBAThCSA B IIOJUTHUKY U BBICTYTIATh IPOTUB IVIaBHI I'OCYapCTBa.

g MBIC/IUTEIIA XapaKTePHO MHTEePeCcHoe fABJIeHre — JlelleHTpaIn3aliia MOHapXuu. B aToM oH Buzen
CWIBHYIO [IEHTPAJIBHYIO BIACTh C HEIIOKOIEOMMOI BepOi B rocyzapsi, a TakKe CBOOOZAHbIE rOPOAA U KOM-
MYHBI, KOTOPbIE B3aMHO MO/IEPKUBAIOT APYT ApyTa, 06pa3ys OOIIHOCTb CUCTEMBIL. [IpiyeM B pyKax LieH-
TPaJIbHOM BIACTH COCPEZOTOYEHA BHENTHAA OTUTHKA, GUHAHCOBasA chepa U apMusl.

[MoguepxHeM u no3uiiuio Moppaca B OTHOLIEHUY MOJIUTHIECKUX ITapTUii. MbIC/IUTe b BEICTYTIAN 3 Je-
TIOJIUTU3ALINIO ITUPOKUX Macc. [ToBTopuMcs, B OCHOBY rocyzapcTsa Moppac 3axkyiaibIBaj BeJIUKUe TPaAULINI
HapoZa, a 3Ha4MT, U IIyCThle pa3IarojJbCTBOBAHUA B IOJUTUYECKOM JAUCITyTe MeXAy Npe/CTaBUTENIAMHU Ofi-
HOU HallUM OH He Buzea. OJHaKO OTMeTUM, OH He CMOTpeJl Ha CBOM BeK Yepe3 IIpU3My po30Boro cseta. [1o-
HUMas, YTO BOCCTAaHOBUTH MOHAPXUIO [IPOCTO ITOTOMY, YTO pPAHITy30B BAPYT HAYHYT BOCIIUTHIBATH B IyXe
JII00BY K CBOeli PoziniHe, ¥ COOTBETCTBYIOIEl IIPONAraH/ibl, He TIOJIYYUTCs, OH IIpe/yiarai co34aTh [1apTuto
WHTEJUINTEHTOB, Bo3/Iaras Ha Hee OOJbIINe HaZEeXKAbl. Vlea bHbIA MOMUTUYECKUH cTpoit Ayt Moppaca —
OTCYTCTBUE KaK OHOIIAPTUMHOWN, TaK U MHOTOITAPTUMHON CUCTEMBI, T7Ie BO IIaBe OyZeT COOOIIECTBO WH-
TEJVINT'EHTOB (npnqu, OHU MOTYT 6bITb KaK apuCTOKpaTaMU B YMCTOM BU/JE, TaK U HE IIPEACTABJIATb TOT
WIYU MHOM cTapelininii ;oM @paHIiuy; IIIaBHOE /JI HETO — POXK/eHUE B CTPaHe U 3aC/IyT Iepe CTPaHoM):
«BBIOOD Takol MapTUX BepHeT GpaHIly3CKO¥ VIHTeUTTeHIIUY OTIpe/ieIEHHbIH aBTOpUTET. [10ABATCA U Ma-
TepuaJbHbIe PECYPCHI, KOTOPBIE Oy/yT ITO’KePTBOBAHBI HA YCWINA B 9TOM HallpaBlIeHUU. BEITh MOXET, OHa
BHOBb OyZIeT yKpallleHa 30JI0TOM KOPOHOM, Kak 3To ObLIO BO BpeMeHa Lle3apsi» [4]. B mOHUMaHUM MBIC/IU-
Tess, [TapTus MHTEUTUTEHTOB — JIYYIIUX JIO/IeN CBOEro BpeMeHHU, HECYIIHUX C IOCTOMHCTBOM OpeMs Te-
KyIIlero BpeMeHHU, — MePBOE, YTO JI0/DKHA OyZeT ceaTh B IPOMEXKYTOUHBIHN 3Tall, T. €. 10 TOJHOIIEHHOTO
BOCCTaHOBJIEHUA MOHapXUYE€CKOI'0 CTPOA, — 3TO JIMKBUANPOBATD BCE O6H_IeCTBeHHbIe, IIOJINTNYECKHE U DKO-
HOMHYECKUE TIEPUOANYECKUE U3JaHUA U 3aHAThCA arUTAIMOHHOM paboTOM, BOCCTAHOBUB TPaUIIMOHHBIE
LleHHOCTU. VIMEeHHO Ha IUIeYd MHTe/UINTeHTOB OH BO3JIOXKWI OTBETCTBEHHOCTD 32 BO3POK/JeHUE BCEro JIyd-
IIIETO0, YTO I0JDKHO OBITh B HALIMH. 3aTEM, ITOCJIE BOCCTAHOBJIEHUE JIYYIIEro U3 BCEX PEXKUMOB — MOHAPXUH,
WHTEJUTUTeHIIUN TIpe/jiarajoch yIUTH Ha BTOPOH IUIaH B KaUeCcTBe COBETHUKA.

' Moppac TaK 1 n1can «UMBUAN3aLMIN» B KOHTEKCTE APYIMX HAPOAO0B C ManeHbKon OyKBbI.
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[ToBTOpUMCs, Moppac He Buen cebss yIaCTHUKOM YXeCTKUX aKI[UH MPAMOTO AeHCTBUS, XOTSI OBLI
1 32 BOEHHBIU ITepeBOPOT. VI3BeCTHBIN GaKT: KOTZa MOJIOAble CTOPOHHUKHU «AKChOH DpaHces» IPUILIIH
K HeMY U TIOTIPOCUIN BO3IVIABUTDb UX IPOTECTHBIE aKIIWH, [VIABHBIN KOHCEPBATUBHBIN Hzeonor ®paHumnu
TOT'O BPEMEHH OTKA3aJICsS YIAaCTBOBATh B TAKUX JEUCTBUAX, ITOCIE 3TOTO JBIDKEHME MTOTEPSIO 3HAUUTEb-
HYIO YaCTh CTOPOHHUKOB M3 YMCJIa MOJIOZBIX JIFOAEH.

MBICTUTENDb IPUAEPKUBAJICS 0COO0TO BHIa TaTPUOTH3MA, Ha3bIBas €r0 «MHTErPaJTbHBIM HAITMOHATH3-
MOM», OCHOBBIBAsICh Ha JUHCTBEHHOM ITpaBIIe — JAejaMu PoJuHBI He0OX0UMO 3aHUMAThCSA TOJIBKO B €€
nHTepecax. Tak, OH ob6palllaeT BHUMaHHUe Ha TO, YTO KaTOJNYECKOe eZIMHCTBO, ITpodeccroHaNibHasA apMu,
Bepa B MOHapXxa, aBTOPUTET IIPeJKOB, CEMEMHBIN COI03 CYIIPYTOB, YBaXKEHUE UCTOPUU CBOEH CTpaHBbI, Io-
3HAHUA AyXa U «BKyca» COOCTBEHHOHN UBUIN3ALINH, 34PaBbIi CMBICJ U €CThb IVIABHBIE CTOJIIIBI CYIECTBOBA-
HUSI CJIBHOTO rocyzapceTBa. OH cUUTaN HAaCIe[CTBEHHYIO MOHAPXUIO €CTECTBEHHBIM COCTOSTHUEM CHTBHBIX
rocyzapcTs: «Bo ®paHuuy HacIeACTBEHHAs MOHAPXUS U €CTh caMasi HaCTOAINasA, eCTECTBEHHAsA KOHCTUTY-
IIUs CWJIBHOM BJIACTH, COCPEOTOYEHHOM Ha OHOM IleHTpe. be3 MoHapxa Bce, YTO XOTAT CITacTH HallMOHa-
JIUCTHI, 00513aTETbHO MTOTUOHET. I10 CyTH, POS/IM3M COOTBETCTBYET BCEM IOCTy/IaTaM HallMOHAIHU3Ma» [4].

Hanwus B mpezacraBienue Moppaca — 3T0 HEKUH IIPOYHBIN OPEOJI, OKPYKAIOUUY ee OTAeNbHBIX Ipe-
cTaBUTeNel: «Pa3beil ero 1 Thl OTOMUIITH YeJIOBEKA, JTUIIHUIIb €0 3alUTHI U ONophl» [2]. KpoMme Toro, Hatus
CTOUT Ha BepIIINHe BCeX MOMUTUIECKUX U/eH, eCTECTBEHHO, YTO CTpaHa OyeT BCTylaTh B MEXKAyHAaPOAHbIE
OTHOIIIEHUS C IPYTUMHU TOCyAapCcTBaMu, GYHKITMOHUPOBATh Ha OCHOBAHUU MIPUHITUIIOB MEXKIYHAPOAHOTO
IpaBa, HO OTCTYTIaTh OT CBOeH HaIlUX — CPOAHU IIPeJaTeIbCTRY.

Moppac ToOHUMaJI FoCyZJapCTBO KaK IIPeACTaBUTENbCTBO OOIIECTBA, €ro U3HAYaMbHBIN OpraH CIY:KUT
JUTS BBIpAXKEHUSI HTHTEpecoB Hanuu. Kpome Toro, MeIC/IUTETh HACTaUBal — MOpPaJIb HUKAK He CBA3aHa C II0-
JIUTUKOH. B MOMUTHKe rocyaph caeLyeT TOJbKO U3 00111ero 61aronoxyyus CBOei Halluu, OH He 6epeT B pac-
YeT YAOBJIETBOPEHNE TOTPEOHOCTEN KOTO-TO OAHOTO. Tak, Moppac TOBOPUT, YTO IMOCTYIIATh TOCyaph MOXXET
KaK YTOZHO: «1d KHYTOM, U MIPSAHUKOM» — B 3aBUCUMOCTU OT MeCTa ¥ BpeMeHH, CTPOT'0 TOMY, KaK MOHapX
MTOCYUTAET JIYIIIHM.

Moppac BBICTYIIal U IIPOTUB JOKTPUHBI HAPOAHOTO CyBepeHUTETa, CIMTAasl, YTO CyBEpEHUTETa Hapo-
Jla He CyI[eCTBYeT B IIPUHIIUIIE, TaK KaK [IPeZ0CTAaBUTh CYBEPEHUTET rpaKAaHUHY — YHUYTOKUTD TOCyZap-
CTBO. MBIC/IUTETh HACTAWBAET, IEMOKPATUS — IIyTh YHUUYTOXKEHHs TOCYJapCTBa, BIACTh Hapoja u cBoboga
MHEHH# 03HAaYaI0T 0TOOpaTh paboTy y podecCHoHaNOB: «TaM, r/e IapuT 00IeCTBEHHOe MHEHUE, Y TIPaBU-
TeJNbCTBA MOABJISIETCS TI0JIE 11T MaHeBPa, a 3HAYUT, U FOCYJapCTBO KaTUTCS 10 HAKJIOHHOHN Ha ITyTH K YHU-
YTOXKEHUIo» [2].

Moppac He 061 TEPMUH «pOMaHTU3M», HO HaIll B3IJIs, OH ObUT IIOCTeIHUM KOHCEPBATOPOM-POMaH-
TUKOM, TOPSTYO JIFOOUB CBOIO CTPAHY U IBITAsACh JOKA3aTh €H, YTO Y HEe MOKET OBITh ipyroe Oyayinee. Cuu-
TaeM JIy4Iliie CTPOKH, IEMOHCTPUPYIOIIHE 3TY CTOPOHY MBICJIUTEIS, IPUBEAEHBI 371eCh: «JIydiinii criocob
ZIOKa3aTh [IEHHOCTh CAMOU H/IEW CYIIeCTBOBAHUA POAWHEI — TIOKa3aTh KOHKPETHBIN IIPUMEP TOT'0, YTO MBI
B Hell IeHUM, YeMy MBI eif 00513aHbI, YeM OHa OKPYKaeT Hac, KaK MoJAep)KUBAET U Kak, barozaps e, mpes-
ompezessaeTcsa Haie Oyayiee» [2].
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CPABHUTEJIbHO-MPABOBOW AHAJIN3 HOPM,
NMPEAYCMATPUBAIOWNX YIOJIOBHYIO
OTBETCTBEHHOCTb 3A NOJIOBbIE NMPECTYIJIEHUA
B P® N HEKOTOPbIX EBPOMENCKMNX CTPAHAX

H. B. TbigbikOBa
ANTaviCKUA roCyAapCTBEHHbIN yHmBepcUTeT (bapHaysn, Poccus)

CraTbs NOCBAIleHa CPABHUTENBHO-IPABOBOMY UCCJIEZ0OBAHUIO HOPM, ITPeAyCMaTPUBAOLINX YTOJIOBHYIO
OTBETCTBEHHOCTb 3a I10JI0BbIe NpecTyIieH!A B PO 11 HeKOTOPBIX eBpPOIeliCKUX cTpaHax. VccieioBaHbI HEKO-
TOpbIe 0COOEHHOCTH YTOJIOBHOM OTBETCTBEHHOCTH 3@ 3Ty I'PYIIy IpecTyIuieHui B Vcanuu, Opanimy, 13-
pawne, Hopseruu, llIBeruy, IlIBefinapun. OTMeueHO, 9TO IOAXOA k AubdepeHIaIuy 3a HAaCUIbCTBEHHBIE
II0JIOBBIE NIPECTYIUICHU B PA3HBIX CTPaHax pasandaercs. Ha3BaHO HECKOIBKO KBATU(UIIUPYIOIUX 00CTOs-
TEeJIbCTB, KOTOPBIEe MOIVIM GBI OBITh 3aNMCTBOBAHBI U I COBEPIIEHCTBOBAHUS HAIIETO 3aKOHOZAATEIbCTBA.
K TakuM MOXHO OTHeCTHU: COBeplIeHHe paccMaTpPUBaeMBbIX I10CATaTeNbCTB POJCTBEHHUKOM, CBOMCTBEeHHU-
KOM WJIM POZHBIM B CHULY YCIHOBJIEHUS, WM JIIOOBIM IPYTUM JINLIOM, IMEIOIUM BJIaCTh HaJl TIOTePIIEBIINM;
€CJIU TIOTEPIEBIINI BCTYMI B KOHTAKT C UCIIOJHUTEIEM IPECTYITHBIX JeHCTBUI 6J1aT0Aaps UCIIOIb30BAHUIO
TeJeKOMMYHHUKAI[MOHHBIX CeTell; eIy AedHNe COBEPIIeHO HeCKOJIbKUMU JUIaMH, JeHCTBYIOIUMHU B Ka-
YecTBe UCIIONHUTEeNeN WK COYIacTHHUKOB; C HUCIOIb30BAHUEM CBOETO CIY)XKeOHOTro IoI0XKeHu. Ilomydu-
JIO OLIeHKY IIPaBHJIO O TOM, YTO eCJIN IIPHUCYTCTBYIOT iBa Win 6osiee 13 KBaTUQUIIMPYIOINX 00CTOATENbCTB,
TO HaKa3aHUe Ha3HadaeTcs OrKe K BepXHeMy Ipefiely CaHKIWHU. [Ipeziyio;KeHo [IPOBeCTH JOIIOTHUTENb-
HBI aHa/IN3 3allpeTa Ha pa3mialleHre UMeHH JIMIA WIK KaKUX-TU00 MHBIX JaHHBIX, KOTOPBIE MOTYT YKa-
3aTh Ha JIMIO KaK MOTepIeBIIee WK KaK IoJaBIee )Kano0y 0 TOM, YTO OHO SIBJISIETCS TOTEPIEBIINM OT IIpe-
CTYIUIEHUS IPOTHB IOJIOBOW CBOOOABI MIN IOJOBOH HENPUKOCHOBEHHOCTHU. TakKe oOpaljeHO BHUMaHHe
Ha CaHKIIMY 32 paccMaTpUBaeMylo I'PYIIILY IIpecTyIUIEHUH. B poccuiickoM yroJ0BHOM 3aKOHe OHHU OoJiee I'y-
MaHHbIe, YeM B 3apyOeKHBIX CTpaHax.

KmioueBble cji0Ba: U3HACWIOBaHUe, IeHCTBUA CEKCyalbHOT'O XapaKTepa, 10JI0Bble IIPeCTyIUIeHU, IIo-
JioBasi cBobOZA, IT0JI0BAsI HEIIPUKOCHOBEHHOCTD, KBATMQUIIPYIONIME IPU3HAKU, CPABHUTEIBHO-IIPABOBOE
HccIefloBaHue.

A COMPARATIVE LEGAL ANALYSIS OF THE PROVISIONS
CRIMINALIZING SEXUAL CRIMES IN RUSSIA AND SOME

EUROPEAN COUNTRIES

N. V. Tydykova
Altai State University (Barnaul, Russia)

The article is devoted to a comparative legal study of the norms providing for criminal liability for sexual
crimes in the Russian Federation and some European countries. Some features of criminal liability for this
group of crimes in Spain, France, Israel, Norway, Sweden, Switzerland are investigated. It is noted that the
approach to differentiation for violent sexual crimes in different countries is different. Several qualifying
circumstances were noted that could be borrowed to improve our legislation. These include: the commission
of the alleged assault, by a relative, relative or relative by virtue of adoption, or by any other person having
authority over the victim; if the victim has come into contact with the perpetrator of criminal acts through
the use of telecommunication networks; if the act is committed by several persons acting as performers
or accomplices; using his official position. The rule that if two or more of the qualifying circumstances are
present is assessed, the penalty is imposed closer to the upper limit of the sanction. It is proposed to carry
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out an additional analysis of the ban on disclosing the person’s name or any other data that may indicate
the person as a victim or as having lodged a complaint that he is a victim of a crime against sexual freedom
or sexual integrity. Attention is also drawn to sanctions for the group of crimes under consideration. In the
Russian criminal law they are more humane than in foreign countries.

Keywords: rape, sexual acts, sexual crimes, sexual freedom, sexual integrity, qualifying characteristics,
comparative legal research.

Doi: https://doi.org/10.14258 /ralj(2019)4.10

eMCTBYIOIUM YTOJOBHBIN Kofieke PO quddepeHITMpyeT yroJ0BHYIO OTBETCTBEHHOCTD 32 HACHIIb-

CTBEHHBIE II0JIOBBIE IIPECTYIUIEHUA B 3aBUCUMOCTH OT ITI0JIa [TIOTEPIIEBIIETO U BU/A CEKCYyaJIbHOT'O

netictBudA. B ctatbe 131 YK P® ycTaHOB/IeHa OTBETCTBEHHOCTh 3a COBepIlIeHHUE MYKYUHOM ecTe-
CTBEHHOTO I10JIOBOT'O CHOIIEHUS C KeHIIMHOMN NpoTuB ee Boiu. CTaThsa 132 YK PO 3akperuisgeT Bce UHbIE
BapHaHTHI COBEPIIEeHU HACWIbCTBEHHBIX eMICTBUN CEKCYalTbHOTO XapaKTepa, KOTOPhIE COBEPIIAET JIUIIO0
JIF06OTO TI0JIa B OTHOILIIEHUH JIF0OOT0 MOTepIieBInero. Takoi Moaxo/ co3AaeT psiz pobieM A1 TpaBoIIpuMe-
HUTEJbHOU IPAaKTUKU U BBI3bIBAET KPUTUKY B IUTEpaType. liccaezsoBaTear 0TMe4aloT, 4YTO B yTOJIOBHOM 3a-
KOHOZIaTe/IbCTBE APYTHUX CTPaH BOIIPOC UMeeT ApyTrue BapuaHThl pelieHus [1, c. 178]. B kauecTBe pelieHUsA
mpo6JieMbl BLIIBUTAIOTCS MIPEAIOKEHUA 0 AndPpepeHIInaIiiy yroJOBHOM OTBETCTBEHHOCTH B 3aBUCHMOCTHU
OT TOT'0, MEJIO JIU MECTO CeKCyaJbHOe MPOHUKHOBEHHEe WK HeT [2, c. 63—-66]. OfHaKO Takoe IpeajoxKe-
HUe [TI0Ka He BOCIIPUHATO 3aKoHozaTeneM. O4eHb 4acTo cTpaHbl EBPOIIBI IPUBOZAATCA B Ka4eCTBe IIpUMepa
IIPOI'PECCUBHOTO PelIeHUs BOIIPOCOB M KOHCTPYKTUBHOIO perylirupoBaHud. Takke BecbMa HeCOBEPIIEHHOU
BUJUTCA U CHCTeMa KBaIMUIUPYIOUINX IPU3HAKOB 3TUX NIPECTYIUIEHNH, 3akpeiuieHHasA B YK PO. A B cge-
Te HEKOTOPBIX PE30HAHCHBIX JIeJI CTasl OOCYXAAThCA U BOIIPOC O Ype3MePHOM MATKOCTH CAHKIUM 32 TAKOTO
poza mpectyiieHusA. I103ToMy 06paTHUMCS K OIBITY €BPOMENCKUX CTPAH AJIA €r0 U3yYeHUs U 00001IeH .

YronoBHbIH Kogekc Vicmanuu auddepeHInpyeT YTOJIOBHYIO OTBETCTBEHHOCTD 32 ITOCATATENbCTBA Ha 110~
JIOBYIO CBOOO/Iy B 3aBUCMOCTH OT TOT'0, UMEJIO JIK MECTO CEKCyalbHOE TPOHUKHOBEHME WK HET. [Ipy OTCyT-
CTBUU CEKCYaJbHOTO MIPOHUKHOBEHHS YTOJOBHOE HaKa3aHUe 3a MOCATAaTENbCTBO 0e3 KBaTUDHUIUPYIOMINX
IIPU3HAKOB IIPEeyCMOTPEHO B BHU/I€ 3aK/II0YEHMUA Ha CPOK OT OZHOTO I'oZa 0 YETHIpEX JIET, a IIPY UX HaJu-
yuy — OT 4eThIpex A0 10 seT. Ecay nMesno MecTo ceKkcyalbHOe IPOHUKHOBEHUE, TO 3a II0CATaTeIbCTBO
6e3 KBaTUPUITUPYIOIINX TPU3HAKOB 3aKJII0YEHHE TIPEAYCMOTPEHO Ha CPOK OT 6 10 12 JieT, a Ipu UX HaIu-
yuu — oT 12 g0 15 neT.

Cpeau kBanubUIMPYIOLUINX IIPU3HAKOB, HE CBOMCTBEHHBIX poccuiickoMy YK — coBepiiieHHe paccMa-
TPUBaEMBIX IIOCATATEIbCTB POACTBEHHUKOM, CBOMCTBEHHUKOM WIHU POAHBIM B CHTy YCHIHOBJIEHUA.

Ob6paraet Ha cebs BHUMaHUE MPAaBUJIO O TOM, UTO €CJIM IPUCYTCTBYIOT IBa Win 6ojiee U3 KBaTUpU-
IIUPYIOMINX OOCTOATENBCTB, TO HAKAa3aHUe Ha3HavaeTcs OJKe K BepXHEMY Ipefiely CaHKIuuU. Jlymaercs,
YTO aHAJIOTUYHOE MPABWIO OBUIO OBl T01e3HBIM U B YK PD, mpudem copMynInpoBaTh €ro CTOUT HE TOIBKO
JUISL IPECTYTUIEHUI TPOTHB MOJIOBOM CBOOOBI U TIOJIOBOM HEITPUKOCHOBEHHOCTH JIMYHOCTH. OTHAKO B CIIy-
Yyae MPUHATHSA TaKOTO PElIeHUs] MOXXHO IIPOTHO3UPOBATh TaKOW apryMEeHT ONIMOHEHTOB, KaK HEOOX0AU-
MOCTh y4yeTa BCeX 0OCTOATENbCTB ZieJia, JUYHOCTH BUHOBHOTO, OOCTOATENBCTB, CMATYAIOIINX HaKa3aHUe,
Y TOZI0OHOTO TIPY Ha3HAYeHUH HaKa3aHUs, B CUTy YET0 HeJb3s OIHOMY BBIIIIEHa3BAHHOMY 0OCTOSITETECTBY
MIPU/IaBaTh OTIPeZesIAolIee PelleHre B yiiepb OIeHKU JPYTUX 00CTOATENbCTB. TaKoi apryMeHT abCcooT-
HO CIIpaBeZyIuB U pasyMeH. [lo3ToMy BapraHTOM, YZOBIETBOPAIOIIUM UHTEPECH BCeX, BUAUTCA 3aKpeIuie-
HUe paccMaTpUBaeMoO Wier B KauecTBe He UMIIepaTUBHOTO ITpaBWia, a peKOMeH/[allui, HallpuMmep, B COOT-
BETCTBYIOIIMX IocTaHOBIeHUAX [nenyma BepxoBHoro Cyza P®. Torza B KaXk[oM KOHKPETHOM CJIydae Cy/bl
MOTYT IIPUMEHSTD 3Ty PEKOMEHAAIINIO, OAHOBPEMEHHO YIUTHIBAs U APYTHE 0OCTOSATENbCTBA.

YronoBHBIHN Kogeke PpaHuny Takxke JudpdepeHIUpyeT YroJ0BHYI0 OTBETCTBEHHOCTD 3a HACHJIb-
CTBEHHBIE T10JIOBBIE [IPECTYIUIEHUA B 3aBUCUMOCTHU OT TOT'O, UMEJIO JIK MECTO CEKCYyaJIbHOE IIPOHUKHOBE-
HUe WX HeT. Yl o U3HACWIOBaHUEM IIOHUMAET JTIF0O0U aKT CeKCyaTbHOTO MPOHUKHOBEHUS KaKOT'O-JIU-
60 poia, COBEPIIEHHBIN B OTHOIIIEHUHU IPYTOrO JIUIIA yTeM HAaCUIUA, IPUHYK/IEHUS, YI'PO3bI LU 0OMaHa.
CaHKIYA 32 Takoe IIpecTyIuieHne — 10 15 jyeT 3aknovyeHud. Jlo 20 jeT 3aka04eHNns BO3MOXHO Ha3Ha-
YUTH 3a U3HACWIOBAHUE IIPU HAJTUYUU OZHOTO U3 KBAIUPUIMPYIOMINX MPU3HAKOB. Cpesn HUX eCTh Ta-
KOU, KaK coBepIlleHe 3aKOHHBIM, €CTeCTBEHHBIM WM IIPHEMHBIM PO CTBEHHUKOM 10 BOCXOAAIIeH TUHUU
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WX JIIOOBIM PYTHUM JIUIIOM, UMEIOIIUM BJIACTh HaJ IMMOTEePIEBUIUM. J[pyTrre Uccief0BaTeNn 3apyoeKHO-
r'0 3aKOHO/IaTeNbCTBA TaK)Ke OTMeYaloT, YTO UHIIECTYO3HbIe JeMCTBUA B KauecTBe KBaTUGUITUPYIOIIEero
MIpU3HaKa IMOJIOBBIX MIPECTYIUIEHUH HA3bIBAIOTCA B 3aKOHO/ATENBCTBE IIeJIOT0 Psifia CTPaH U MpeiaraioT
paccMOTpeTh TaKylo BO3MOXKHOCTh M B POCCUMCKOM 3aKOHOZaTenbcTBe [3, ¢. 29-31]. B page cTtpaH npea-
yCMOTpEeHa OTBETCTBEHHOCTD 3a 0OPOBObHBIN uHIlecT (ABcTpanusd, Kanaza, Yunu, Jlanus, AHmvst, [ep-
Mmanud, ['penus, Bearpusd, Utanus, [onabmia, Pymbiaus, [lIBenus, [lIBeliiapus, a TakKe OTAeIbHBIE aMme-
pukaHckue mrathbl) [4, c. 13-18]. B YK PO oTBeTCTBEHHOCTH 3a TaKoe /lessHUe He TPelyCMOTPEHO, OZTHAKO
HEKOTOphle aBTOPHI IPUBOAAT 060CHOBAHUSA HEOOXOJUMOCTHU YTOJIOBHOM OTBETCTBEHHOCTHU 32 OTH Jel-
cTBuA [5, c. 1315; 6, c. 24; 7, c. 167].

Ocoboe BHUMaHUE cliefyeT 0OpaTUTh Ha TAKOE KBAIUGUIMPYIOllee 06CTOATETbCTBO, KOT/IA TOTePIIEB-
M BCTYIWI B KOHTAKT C UCIIOJTHUTE/IEM IIPECTYIIHBIX AeHCTBUI 61arofaps NCI0b30BaHUIO TEIEKOMMY-
HUKAIIMOHHBIX CETEH B pe3y/IbTaTe paclipoCTpaHEeHU COOOIIEeHH, a[peCOBAaHHbIX HEOTIPEAETIEHHOMY KPYTY
JINII. DTO OYeHb aKTyaJIbHO U i PocCHM, 0COGEHHO B CBS3U C POCTOM IIOITY/IIPHOCTH PA3INYHbIX UHTEPHET-
IIOMIAIOK /11 3HaKoMCTB. CyZebHast mpakTHKa TaKKe I0CTaTOYHO YacTO CTATKUBAETCA CO CAyYasMH, KO-
I/la BUHOBHBIY U TIOTEPIIEeBIIMH WX IIOTepIIeBIlasi TI03HAKOMIWINCh UMEHHO B UHTEPHET-IIPOCTPAHCTBE He-
MTOCPeICTBEHHO Tepe/ pecTymieHrueM. OO6IecTBeHHAsE OMTaCHOCTh TAKOT'O IIPECTYIUIEHUS HECKOIBKO BHIIIIE,
TaK KaK BUHOBHBIA 3aB€ZIOMO HCIIONB3YET CBOETO POZa YSI3BUMOE IOJIOKEHUE TIOTEPIIEBINEH, 00yCIOBIEH-
HOE€ HETIOTHOM, MCKayKeHHOM MJTH ITOJTHOCTHIO JIOXKHOM MHbOpMaIlieil 0 BHHOBHOM, Ha OCHOBAaHUH KOTOPOM
OBLIO TIPUHATO pellleHre O BcTpeue U ee popMmare. Takoil MexaHU3M ZleJlaeT COBepIIeHe KelaeMOoro Ipe-
CTYIUIEHUS /1T BHHOBHOTO 60JIee IOCTYITHBIM M BEPOSTHBIM, 06JierdaeT BEIOOP IMTOTEPIIEBININX U CYIIECTBEH-
HO paciupsieT ux Kpyr. CUUTar0 BIIOJHE 11e1eCO00pa3HbIM EPEHATh TaKOM ONbIT. OTAebHbIE UCCIe0BaTe-
JIY, OIIEHUBAs U0 TIOJIOKUTENbHO, IPEAIAraloT Aayke BBeJleHNE OTAEIbHON HOPMBI 06 OTBETCTBEHHOCTH
3a 00lIeHrEe C HECOBEPIIIEHHOJETHUMH B CEKCYaIbHBIX Ie/saX [8, ¢. 161].

B yacTu HazHaueHUA HaKa3aHUA NpUMevYaTelbHO MPAaBUIO O TOM, YTO M3HACWIOBAHNE HAKA3bIBAET-
¢S TOXKM3HEHHBIM 3aKII0UeHUEM, eCIi eMy IIpe/IIIeCTBOBAJIM, €er0 COMMPOBOXK/ANU WU 3a HUM CJIeIOBaIN
TIBITKYU WIN aKTHI )KeCTOKOCTU. CeKcyabHble arpecCcuy, He ABSAIONIMecs U3HACUIOBaHeM, HaKa3bIBalOTCA
MATHIO rolaMU TIOPEMHOT0 3aKJII0UeHU .

B poccuiickoM yroJioBHOM ITpaBe Cepbe3HO SBIAETCs MpobiieMa pasrpaHude s IPYIITOBBIX N3HACKIIO-
BaHUU OT U3HACUJIOBAHUM, COBEPIIIEHHBIX B COYYaCTUH C pacipezieneHueM poseit [9, ¢. 97-102]. Opanirys-
CKOe€ 3aKOHOZATENIbCTBO C TAKOH MPO6IEMOIT He CTATKUBAETCS, TaK KaK COOTBETCTBYIOIIUI KBATUPUITUPYIO-
MU TIPHU3HAK 3ByYUT MHAUE: «eCJIH JIesTHHE COBEPIIEHO HECKOJIBKUMU JIUTIAMHU, AEHCTBYIONTMMY B KAaUueCcTBe
UCIIOJTHUTEJIEN WU COyYacTHUKOB». JI[yMaeTcs, U pOCCUCKOMY 3aKOHOZIATETIO0 CTOUT IIPUCMOTPETHCS K Ta-
KOMY BapHaHTY, TaK KaK OH He TpeOyeT KeCTKOTI'0 pasrpaHUYeHUs eI TETbHOCTH COUCITONTHUTEIS U ITOCO6-
HUKa U TI03BOJIIET Ha3Ha4yaTh Hojiee CTPOTroe HaKa3aHUEe 3a COBEpIlEeHNe HaCUIbCTBEHHBIX TTOIOBHIX IIpe-
CTYIUTEHUH IIPU YIaCTUH HECKOJIBKUX JIUII, YTO, 6€3YCIOBHO, MMOBHINIAET OONIECTBEHHYIO OMMACHOCTh TAKOT'O
MIPECTYIUIEHUS U CTaBUT Ha OJUH YPOBEHbB C I'PYIIIOBBIM IIPECTYIUIEHUEM.

YK P® B xauecTBe CIIOCOO0B MPEOIOIEHNS COMPOTHUBIEHUS MOTEPIIEBIINX MIPEAyCMaTPUBAeT TOJIbKO
HacwIue, yrpo3y ero IpuMeHeHHUS U HUCII0Ib30BaHNe 6eCIOMOIITHOTO cocTossHusA. ObMaH HUKOTA He Ha-
3BIBAJICS CIIOCOOOM TaKUX MPECTYIUIEHMUs], TaK KaK 0OIeCTBEHHAs OMACHOCTh HACWIUA U 0OMaHa pasHas.
YroJsioBHBIE KOJIeKChl HEKOTOPHBIX TOCYJapCTB MIPU3HAIOT U3HACWIOBAaHUEM TaKKe II0JI0BOe CHOllleHHe, CO-
BepIIleHHOe TT0CPeCTBOM obMaHa (Hampumep, cT. 197 YrosoBHoro Kozekca OpaHiiuu, YTOJIOBHBIN KOJEKC
[Mosbiu). C Halel TOYKYM 3peHHUs, eIMHCTBEHHBIN BapHaHT, KOT/Ia MOXKHO TOBOPUTH O KpUMHUHAIHU3AIUN
obMaHa Kak Ccriocoba mpeojoIeH s COITPOTUBJIEHUS ITOTEPIIEBIIET0, 3TO CIydyau oOMaHa B JMYHOCTH, Ha-
MIpUMep, KOTr/la BUHOBHBIN BhIZaeT cebs 3a ApyTroe JIUI0. B TaKOM cIy4ae MOKHO TOBOPHUTH O COCTOSTHUU,
GJIM3KOM K COCTOSTHUIO IICUXUYECKOM 6ECITOMOITHOCTH, KOT/Ia JINTIO He TOHMMAET WU He B IIOJTHOM Mepe To-
HUMaeT coZiepkaHue npoucxozdailero. YK M3pawid, ToMUMO TPaAUIIMOHHBIX /JI POCCUMCKOr0 3aKOHO/a-
TeJIbCTBA CIIOCOOOB U3HACKUIOBAHUA, ITPeAyCMaTPHUBAET U COIIacHe, KOTOPOE ObUIO JOCTUTHYTO MyTEM 00-
MaHa OTHOCUTETbHO JIMYHOCTH JIUIIA, BCTYIIUBIIETO C TOTEPIEBIIEN B IIOJIOBOE CHOIIIEHHE, TMOO0 XapaKTepa
caMoro fiesHus. Takou MoaXo THTEpeCeH U MePCIEKTUBEH B YaCTHU TEOPETHIECKOTO 000CHOBAHUS KPUMHU-
Ha/IM3aI[iy, OJHAKO BPs/ U OyZeT MIMPOKO BOCTpebOBaH MpaBOIIPUMEHUTENbHOM MTpaKTUKoOM. Cilydaes,
KOTI/Ia JIUIIO BBIZIaBasio cebs1, HapuMep, 3a CBOero 6paTa-6r3Helia, 4eM J0OUBAIOCh BCTYTIEHUA B UHTHUM-
HYIO CBA3b C KEHIIVWHOU, B peasbHON eICTBUTENIbHOCTH BCTPEUYaeTCsA HACTONbKO PeJKO, YTO OHU NpeTeH-
ZAVIOT Ha YHUKaJIbHOCTBb. KpoMe TOoro, Takoe pelieHre OTKPBIBaeT Iy Th JJI Pa3JIMnYHOr0 poZia TEPMHUHOJIO-



MexxayHapoAHOoe NpaBo 1 CPaBHUTENBHOE NPaBOBeLEHNE 57

TMYeCKUX MaHUMYJIALUHI 0 TUIY: «0OMaHyJI, CKa3as, 4To IleTs, a OH Ha caMoOM /iejie Bacsi» U T. 1., KOTOpBIe
Ha caMOM JeJie BpAZ JIU MOTYT IIPeTeH/I0BaTh Ha KPUMHHAINU3aLHIo.

YrosnoBHBIN Kozeke M3pawnd, kak U YK PO, oTzenbHO BbIIeIAET COCTaB I10JI0BOT0 CHOLIEHNS C KeHIITU-
HO, 10J, KOTOPHIM [TOHMMAaEeT BBeZEeHHe KaKOW-THOO0 YacTH YeJI0BEYECKOT0o Tela MO0 mpeaMeTa B IOJI0-
BOU OpraH >KeHIIUHBL. HecMoTpsA Ha TO, YTO CllelluaabHO BBIIE/IeH COCTaB HACHIBbCTBEHHOT'O IT0JI0BOTO IIpe-
CTYIUIEHUS C IOTepIEBIIeH-KeHIITUHOH, coflep:kaHue 0O0bEeKTUBHOM CTOPOHBI IIMPOKOE U BKJIIOYAET B cebs
He TOJIbKO ecTeCTBEHHOe I0JI0Boe cHoleHue (Kak B cT. 131 YK P®), Ho u Apyrue BapuaHThl CEKCyalbHBIX
MIPOHMKHOBEeHUHN. MakcuMasbHOe HaKa3aHue 3a 3TO IIPeCTyIUIeHNe IPelyCMOTPEHO A0 16 JIeT TIOpeMHOTo
3akioueHus. Takoe IOC/IeACTBUE, KAK OepeMeHHOCTh IIOTEPIIeBIIeH, yBeININBAET MaKCHMaJbHOE HaKa-
3aHue 10 20 JeT TIOPEMHOTO 3aKJII0YeHU.

OTzenbHBIN COCTaB MPEAYCMOTPEH 3a COIOMUIO TIPU OTIPeZIeIEHHBIX 06cTOATeNnbCTBaX. COIOMUT — BBe-
JleHre KaKOW-T00 YacTH YeI0BeYeCKOTO TeJla TMO0 IpeMeTa B 3aJHENPOXOAHOE OTBEPCTHE JII[A U BBe-
JleHle II0JIOBOr'0 OpraHa MY>XYWMHBI B IIOJIOCTh PTa YeJI0BeKa. YCTaHOBJIEHA YroJIOBHAA OTBETCTBEHHOCTh
3a pa3BpaTHbIe JeHiCTBUA, COBEPIIeHHbIe U B OTHOIIEHUU B3POCBIX JTull. OTAeNbHO OTOBAaPUBAETCS OTBET-
CTBEHHOCTD 3a COBEPIIEHHUE I10JI0BBIX NPECTYIVIEHUH YWIEHOM CEMBU U YCTAHABIMBAETCA IIOBBIIEHHOE Ha-
KasaHue.

NuTepecHo nonoxenue ctatbu 352 YK VM3pawnna, KoTopas ycTaHaBIUBaeT 3allpeT Ha pa3IyiallieHue UMe-
HU JINIA WIX KaKUX-TUOO0 MHBIX JAHHBIX, KOTOPBIE MOTYT YKa3aTh Ha JIUIO KaK IOTepIeBIIee WIK KaK Ho-
JlaBIlee Kajao0y 0 TOM, YTO OHO ITOTEPIIEJIO OT MPEeCTYIUIeHn. HapylieHne JaHHOTO anpeTa HaKa3bIBaeTCs
TIOPEMHBIM 3aKJII0YeHHeM CPOKOM Ha OJJUH 'O/,

B poccuiicKol eiCTBUTENbHOCTH [TOTepPIEBIIYE YacTO He 00paIaloTes B IPAaBOOXPAHUTEIbHEIE Opra-
HBI 13-3a CTpaxa OIVIACKU U He BCera KOPPEKTHOr'O IIOBEAEHU COTPYAHUKOB IIPaBOOXPAHUTEIbHBIX Opra-
HOB. [103TOMY TaKoO¥ moAxos MOT OBl CTaTh MIPeIMETOM UCCIEAOBAHMSA Ha TPeIMET BO3MOXXHOCTH BHeEZpe-
HUA U B Hallle 3aKOHOZAAaTeIbCTBO.

YronoBHbIH Koziekec HopBeruu He auddepeHINpyeT yroJOBHYI0 OTBETCTBEHHOCTh 32 pPacCMaTpUBae-
MYIO TPYIIITY [TOCATAaTENbCTB HU OT IT0JIa MIOTEPIEBIIETO, HU OT CIOoco6a MocAraTebCTBa, a yCTaHaABIUBa-
€T eINHYI0 HOPMY 00 OTBETCTBEHHOCTH 33 CEKCyaJbHBIH KOHTAKT IIPU OIIpeJieJIeHHBIX 00CTOATEIbCTBAX.

B CIIIA B COOTBETCTBUY C COBPEMEHHBIMU 3aKOHOIIOJIOXKEHUAMU OTBETCTBEHHOCTD 33 U3HACWIOBaHUE
HACTYTIAEeT, €CJTU OHO COBEPIIEHO, TOMUMO TPAJUIIMOHHOTO CIIocoba, MyTeM aHaIbHOTO WK OPaIbHOTO IIPO-
HUKHOBEHUS, a TAK)Ke BBEZIEHUEM B TeHUTAIbHOE WY aHATbHOE OTBEPCTHE KaKOTO-T10O0 IIpeMeTa U, Kpo-
Me TOT0, IIyTeM YMBIILIEHHOI'O (HaMepPeHHOI'0) IPUKOCHOBEHHUS K MHTUMHBIM YacTAM Tejla IIoTepIIeBlIe-
T'O C LIEJTBIO MTOyYeHUS TI0JIOBOT'O YIOBIETBOPEHUS WIH BO30OYKIeHUs. [lepeurcieHHbIe CITOCOOBI YKa3aHblI,
Hanpumep, B YK Muunrana. OHaKo B YTOJOBHBIX KoZieKcax psza mratos (Harnpumep, B YK Holo-Mopka)
HETPaAUIIMOHHbBIE CITOCOOBI BHIIEISIOTCSA B CAMOCTOSATENbHbIE TTpecTyieHus [10, c. 215].

YronoBHble Kozekchl [IIBenuu u IlIBelinapruu OTAENbHO BBIAEIAIOT COCTaBHI IIpecTyIIeHul «Cekcy-
aJIbHbIE ZIEHCTBUA C JIUIIAMU, HAXOAANMMUCA B YIPEXKAEHUAX, 3aKII0YEHHBIMIU, OOBUHAEMBIMU»: KTO, UC-
MOJIb3YS 3aBUCUMOCTbD JIUIA, HAXO/AIMIEr0Cs B YUPEXK/IEHUH, TTAlleHTa B ieueOHUIle, 3aKII0YEHHOTO, ape-
CTOBAHHOTO WX OOBUHSAEMOTO, MOOYXAAEeT COBEPIIATh CEKCyaJbHOE IEMCTBHE WIN MPETEPIIEBATh €TI0,
HaKa3blBaeTCs TIOPEMHEIM 3aKJII0YeHHeM. Eciu moreprieBiiee MO 3aKIIOYMIIO OPaK C JIULIOM, COBEPILIB-
IIMM [IPECTYIIHOE iesIHNE, TO KOMIIETEHTHBIN OpraH OTKa3bIBaeTCs OT IpecIeJoBaHuA, lepeJjadu Aeja B Cy/,
WY OT HakasaHwuA. [loaxoz nHTepeceH, HO, IyYMaeTcs, YTO C MTO3UIIMH SKOHOMUH 3aKOHO/ATeNIbHON TeXHU-
KM Y JIJAKOHUYHOCTU 3aKOHA IpaBUIbHEE KCIIOIb30BaTh KBATUDUIMPYIOMIUHA IPU3HAK «C UCIIOJb30BaHU-
€M CBOEr0 CJIY’KeOHOTO MOJIOXKEHUSI» B COOTBETCTBYIOIINX COCTABaX. TO IO3BOJIUT OCOOEHHO BBIJIEUTD Ta-
KOT'O PO/Ia CJIy4awu, MOBBICUTH OTBETCTBEHHOCTD 38 HUX U YCTAHOBUTD O0IIlee IPaBUJIO, He Pelliasi CI0KHOMN
po6JIeMEBI ITEPeYHs, KOTOPHIN JOJDKEH OXBAaTUTh BCE BO3MOKHBIE CITyYau.

OTzenbHOM cTaThel ycTaHOBJIEHA YTOJIOBHAS OTBETCTBEHHOCTH 32 KCTHOUIIMOHM3M. Takoe felicTBIE
HaKa3bIBaeTCsA TIOPEMHBIM 3aKJII0UeHHEM Ha CPOK /IO IIeCTH MecAleB win mrpadpom. Eciu o noasepra-
eTca BpaueOHOMY JIeYEeHUIO, TO YTOJIOBHBIN IIPOIECC MOKET OBITh IpekpaineH. OH CHOBa BO30OHOBIIAETCH,
€CJIN JIULIO YKJIOHSETCS OT JIeUeHUs. B poccuiicKo IOKTpUHE YTOJIOBHOTO MPaBa MPUHATO CIUTATh, UYTO 00-
IleCTBEHHAsI OMACHOCTh TaKOTO JIeTHUSA He 00JIaZlaeT JOCTATOYHOM CTENeHbI0 00IeCTBEHHON OMTaCHOCTH
ZUJIA €r0 KpUMUHAIU3alUU.

YcTaHOBJIEHA OTBETCTBEHHOCTD 33 CEKCyaJbHBIE IOMOTATeNbCTBA, KOTOPbIE MIPECTABIAIOT COOO Cek-
cyasbHOe ZIeHiCTBUE TTPOTHUB BOJIU JIUIIA, CBA3aHHOE C MyGJIUYHBIM HapylleHueM OOLeCTBEHHOTO MOPS/-
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Ka WIN JOMOraTelbCTBO HACWIBCTBEHHO WIN B Ipyboii cioBecHOM dpopme. Poccuiickoe yrosoBHOE IPaBo
He COZIeP’KUT HOPMBI 00 OTBETCTBEHHOCTH 32 aHAJIOTUYHOE ZiessHUe. TeopeTUdecKy B IMOZOOHBIX CIIydasax
MorIa ObI IpUMeHAThCA cTaThsd 132 YK PO, rae ycraHOB/IEHA OTBETCTBEHHOCTD 32 HE3aKPHITHIN IIepeYeHb
BU/ZIOB CEKCyaJIbHBIX A€UCTBUM, COBEpPILIAEMBbIX C IPUMEHEHNEM HACWINs U YIPO30H ero npuMeHeHud. Of-
HaKO IIPAaKTHUKA TaKOTO POJa OTCYTCTBYET. BO3MOXXHO, 3TO CBA3aHO C TeM, UTO B YCJIOBUAX POCCUMCKOU AeH-
CTBUTEJILHOCTHU IIOTEPIIEBIINE He 3aABJIAIOT O TAKUX II0CATATENbCTBAX, TaK KaK B MACCOBOM CO3laHUU OHU
He NeHTUPUINPYIOTCA KaK KpUMUHAIbHELE.

TakuMm 00pa3oM, IpUBeZeHHbIE ITOJI0XKEeHH YTOJOBHBIX KOJEKCOB HEKOTOPEIX eBPOIIeHCKUX CTpaH
u CIIIA ToATBEPKAAIOT KU3HECITOCOOHOCTD Y IPAKTUYECKYIO PeaM3yeMOCTh IIpe/jlaraeMOi POCCUHCKUMU
y4eHBIMU uzieu o fruddepeHIIrany YToJI0OBHON OTBETCTBEHHOCTH 32 HACWJIBCTBEHHBIE TI0JIOBbIE TIPECTYII-
JIEHUS UCKJIIOUUTEIBHO 110 BUAY CeKCyalbHOTI'O eHCcTBHA (C IPOHUKHOBEHUEM U 6e3 TaKOBOTI'0). AHAIU3 €B-
POIIEHCKOro 3aKOHOZAATEIbCTBA TAKXKE II03BOJIIET OTMETUTh HECKOJIBKO KBATU(UIIMPYIOIINX 0OCTOSATENBCTB,
KOTOpPEBIE MOIVIM GBI OBITH 3aMMCTBOBAHBI ¥ POCCUMCKUMHY 3aKOHOZATeIAMU. K TaKMM MOXXHO OTHECTHU: CO-
BepllleHue paccMaTpUBaeMbIX 1I0CATaTeNbCTB POJCTBEHHUKOM, CBOMCTBEHHUKOM WX POZHBIM B CHILY YCBI-
HOBJIEHUSI, IV JIIOOBIM IPYTUM JIUL[OM, UMEIOIIUM BJIACTb Ha/l IIOTEPIEBIINM; €CJIU OTEPIIEBLINHA BCTYITHI
B KOHTAKT C UCIIOJTHUTENEM IIPECTYIHBIX AeHCTBUM 6arofaps UCIOIb30BaHUI0 TEIEKOMMYHUKALIMOH-
HBIX CeTel; ecIu lesHUe COBepILIeHO HeCKOIbKUMU JIUIaMH, JeHCTBYIOUIMMHU B KaueCTBe UCIIONHUTeNeN
WY COY9aCTHHUKOB; C MCIIOIb30BAHUEM CBOETO CITYKeOHOTO IT0JIO)KEeHNA. BEI3bIBAET MHTEpeC IIPABUJIO O TOM,
YTO eCJIM IIPHUCYTCTBYIOT Ba WX Oojiee U3 KBATHUIMPYIOUINX 0OCTOATENBCTB, TO HAKa3aHYe Ha3HAYaeTCs
OJIrKe K BEpXHEMY ITpeJiesly CaHKIuH. Tpe6yeT ZOIOTHNUTEIbHOTO aHa/IN3a 3allpeT Ha pa3iallleHre HMeH!
JIUIIA VUM KaKUX-TMO0 MHBIX JaHHbIE, KOTOPBIE MOTYT yKa3aTh Ha JIMIO KaK IOTepIIeBlIee WK KaK M0ZaB-
1Iee 3kajoby O TOM, YTO OHO SBJISIETCS TOTEPIEBIINM OT MPECTYIUIEHUS TPOTHUB ITOJOBOW CBOGOBI WX TIO-
JIOBOHM HENPUKOCHOBEHHOCTH. TakKe Heslb3s He 0OpaTUTh BHUMAHKE Ha CAaHKIMH 32 PAaCCMAaTPUBAEMYIO
IPYIILY [IpecTyIUIeHWH. B poccuiickoM yrojoBHOM 3aKOHe OHU Oojiee ryMaHHBIE, YeM B 3apyOe)KHBIX CTpa-
Hax. BO3MOXXHO, CTOUT IPOBECTU aHAIU3 U IIEPECMOTPETh BOIIPOC O CAHKIUAX.
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YyeBbIe CJIOBA K IMyOIMKAIMY Ha pycckoM sa3bIKe (OT 5 70 10 cioB);

* Ha3BaHHUe CTaTbU HA aHIVIMICKOM f3bIKe;

*  WHUIUAIB U GaMIWIHA aBTOPa, MECTO paboTHI aBTOpa (C yKazaHMEM ropojia U CTPaHbI) Ha aH-
IuiCKOM fA3bike (Hanpumep: L. I. Ivanov, Altai State University (Barnaul, Russia));

* aHHOTAUWsA Ha aHIIMIHCKOM s3bIKe (06beM aHHOTauuu oT 1000 o 1600 3HaKOB 6e3 MpobeioB),
KJIIOU€eBbIe CJI0BA K MyOIUKAIIUY Ha aHITUICKOM s13biKe (0T 5 710 10 c1oB);

* COOCTBEHHO TEKCT CTaThU;

*  6ubmuorpadUIECKUl CIIMCOK; TaOIHIIEI C 3aTOJIOBKaMU;

* PUCYHKH C ITOAMUCAMU;

* cBezeHus 06 aBTopax (pamruius, UMs, OTIECTBO, YIeHas CTelleHb U 3BaHUe, JOJDKHOCTh, MECTO
paboTHI, 2JIEKTPOHHBIN afpec). Ui peJaKIIMOHHON KOJUIeruu TeyedoH s CBS3H, aZipec ¢ yKa-
3aHMeM II0YTOBOT'O MHEKCaA.

3. Pexomenzyrotcsa mapamerpsr: mpudT Taiimc (Times New Roman), pasamep N214, gepe3s 1,5 unTep-
Basnia. CTpaHUIIBI JOJKHEBI UMETh II0JIS: BepxHee, HIDKHee, JieBoe, IIpaBoe — II0 2 cM. Bce cTpaHUIIHL J0I-
JKHBI OBITH IPOHYMEPOBAHBI.

* TeKcT HepopMaTUPOBAHHBIN;

* TEKCT JOJDKeH OBITh pa30UT Ha ab3alibl, HO 6e3 ab3aI[HbIX OTCTYIIOB;

* (e3 IIepeHOCoB.

Bce TabauIIBI IOKHBI UMETDh 3aTOJIOBKH.

[Tpu UCMIONB30BAHUU B TEKCTE COKpAIeHUH, KpOMe OOLIENTPUHATHIX, HEOOXOAMMO JaBaTh UX PACIIU-
bPOBKY (B TEKCTe WU B TPUMEYAHUSAX).

4. CChUIKY Ha LIUTHUPYEMYIO JIUTEPATYPy AAIOTCS B TeKcTe nudpaMy B KBa[PATHBIX CKOOKaX, 3J1eCh JKe
YKa3bIBAIOTCS IIUTHPYeMble cTpaHuLbL: [1, c. 15; 2, ¢. 45]. CaM CITUCOK JIMTEPATYPHI IO/, 3ar0JIOBKOM «BH6-
srorpaduuecKuil CIMCOK» IPUBOJUTCA ITOC/Ie OCHOBHOTO TEKCTA B MOPAJAKE ITUTUPOBAHUA (OAMH IMYHKT
CIIMICKA — OZIHO HanuMeHoBaHue). OAWH U TOT XK€ UCTOYHUK B GMOIMOTpadUIecKOM CITHCKE YKa3bIBAETCs
OJIVH Pas, B TEKCTE CTAThU IIPU IIOBTOPHOU CChUIKE YKa3bIBAETCSA B KBAJPATHBIX CKOOKAX HOMED, KOTOPBIH
KCITOJIb30BAJICA MePBBIN pa3. bubnauorpadpuyueckuil CIIMCOK JOMKEH COlePKaTh, KaK IPaBUJIO, HE MEHee
10 UCTOYHUKOB, COZIePIKALIVX CCBUIKY KaK Ha OTedeCTBEHHbIE, TaK U Ha 3apy0e)KHble MOHOIpadUH U CTaTbU
B BeJyIIMX HAy4HBIX KypHaslaX, AAlOIIUX [IOJHOE IIPeJCTaBIeHNe O COBPEMEHHOM COCTOSHUU UCCIe0Ba-
HUI B JaHHOM o6acTu. Jloyis caMOIIMTUPOBAHUA, CCHUIOK Ha OHOTO U TOTO JKe aBTOpa U Ha OZIUH U TOT JKe
JKypHAaJ He ZIOJDKHA TTpeBhImaTh 25%. OdopmiseTca 6ubauorpadmdeckuii crmcok mo 'OCTy P 7.0.5-2008.

5. K craTbe nipuiararorca:

* pekomeHzaNUA Kabeapsl (CTPYKTYPHOTO MO/pa3zeieHus HayYHOUM opraHu3aiuu). Jjig aBTopoB —
JOKTOPOB HayK peKOMeH/jalluu He TpebyeTcs;

* IHCHMO-COIVIACHE C 3aBePEHHOM [0 MeCTy pabOThI ITOAIHCHIO (MOAIUCAMU) aBTOpa (aBTOPOB) CTa-
TBU.
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PerieH3us OT aBTOPOB He TpebyeTcs. JKypHasl IpOBOAUT COOCTBEHHOE PelleH3UPOBaHUE.

6. ABTOpaM cTaTei roHOpap He HauucsgeTcs. [lnaTa 3a onmy6GIrKoBaHUE CTaTel He B3UMAETCs.

7. K mevaty NpMHUMAaIOTCA OpUTHHAIBHEIE, DAHee HUTZe He MyOJIMKOBaBILINeCs MaTepUaJkl IIPU yCIo-
BUM TIOJIOKUTEJBHBIX Pe3yJIbTaTOB He3aBUCUMOM dKCIlepTU3bl. [IpuBeTcTByeTCa HHGOPMUPOBAHUE U IIPU-
BJeYeHHe Balnx Kouier u3 Apyrux By30B.

KoHTakThI

[My6aukaryio, obopMIEHHYIO IO BCEM ITPaBUIaM, HEOOXOAUMO BBICBLIATH (C pEKOMEHAAINEN U MHCh-

MOM-COIVIacKeM C 3aBepeHHBIMU ITOIHCAME BCeX aBTOPOB) Ha aZipec a1eKTPOHHOM mmouThl: rrd231@rambler.
ruin6o Ha agpec academnauka@rambler.ru
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